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In the Court of Appeals of the District of Columbia. 


No. 1854. 

The Moore Printing Typewriter Co. et al.. Appellants, 

vs. 

National Sayings and Trust Co. et al. 


a Supreme Court of the District of Columbia. 

No. 27204. In Equity. 

National Savings and Trust Company, a Body Corporate, 

Complainant, 

vs. 

The Moore Printing Typewriter Company and The American 
Planograph Company, Bodies Corporate; Russell W. Monta¬ 
gue and George P. Montague, for Themselves and Others; 
Ernest M. Pease, Henry J. Gensler, William C. Mains, John 
D. Morgan, Wintiirop Pond, Henry L. Bryan, Marion Bryan, 

William M. Kerr, Andrew Devine, D- C. McEwen, 

Frederick J. Warburton, John II. White, Alice J. White, 
Emily J. White, George Otis Smith, Henry C. Cornwall, 
. George R. Cornwall, Bessie P. Cornwall, James 0. 
Clephane, John T. Granger, Rudolph Kauefman, Charles 
T. Moore, Julia B. Moore and Cecil H. Moore, and Henry L. 
Bryan, Richard C. Thompson, William C. Mains, and J. 
Keith M s Norton, Defendants. 


United States op America, District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 


1—1854a 
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Bill. 

Filed July 2, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27204. 


National Savings and Trust Company, a Body Corporate, 

Complainant, 

vs. 

The Moore Printing Typewriter Company and The American 
Planograph Company, Bodies Corporate; Russell W. Monta¬ 
gue and George P. Montague, for Themselves and Others; 
Ernest M. Pease, Henry J. Gensler, William C. Mains, John 
D. Morgan, Wintiirop Pond, Henry L. Bryan, Marion Bryan, 

William M. Kerr, Andrew Devine, D- C. McEwen, 

Frederick J. Warburton, John II. White, Alice J. White, 
Emily J. White, George Otis Smith, Henry C. Cornwall, 
George R. Cornwall, Bessie P. Cornwall, James 0. 
Clepiiane, John T. Granger, Rudolph Kauffman, Charles 
T. Moore, Julia B. Moore and Cecil H. Moore, and Henry L. 
Bryan, Richard C. Thompson, William C. Mains, and J. 
Keith M. Norton, Defendants. 

The bill of complaint of the National Savings and Trust Company 
respectfully shows to the court as follows: 

1. It is a body corporate, originally incorporated under the name 
of “The National Safe Deposit, Savings and Trust Company of the 
District of Columbia,” now changed to “National Savings and Trust 
Company” by an act of Congress approved the 31st day of January, 
A. D. 1907. It sues as trustee as hereinafter shown. 

2 2. The defendants the Moore Printing Typewriter Com¬ 

pany and the American Planograph Company are bodies 
corporate. All of the other defendants, so far as known to the com¬ 
plainant, are citizens of the United States and residents, respectively, 
the defendants Russell W. Montague and George P. Montague of 
White Sulphur Springs, State of West Virginia; the defendants 
Ernest M. Pease, John I). Morgan, Winthrop Pond, William M. 
Kerr, Andrew Devine, D. C. McEwen, Frederick J. Warburton, John 
H. White, Alice J. White, Emily J. White, George R. Cornwall, 
Henry C. Cornwall, Bessie P. Cornwall and James 0. Clephane, of 
the city and State of New York, the defendant William C. Mains of 
Mt. Vernon, New York, the defendant J. Keith M. Norton, of 
Alexandria, Virginia, the defendant Charles T. Moore, of Front 
Royal, Virginia, and the remaining defendants of the District of 
Columbia. The defendants William C. Mains, Richard C. Thomp¬ 
son and J. Keith M. Norton are sued as trustees, the defendant Henry 
L. Bryan as trustee and in his own right, and the remaining de¬ 
fendants in their own right as hereinafter shown. 
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3. Heretofore, to wit, on the 26th day of April, A. D. 1906, de¬ 
fendants George R. Cornwall, Bessie P. Cornwall, Marion Bryan, 
Winthrop Pond, Charles T. Moore, Henry C. Cornwall, William M. 
Kerr, Andrew Devine, John H. White, James 0. Clephane, Rudolph 
Kauffman, John T. Granger, Ernest M. Pease and George Otis 
Smith, being the holders and representing themselves to be the 
owners, in the aggregate, of Thirty five thousand and five shares of 
the capital stock of the defendant the American Planograph Com¬ 
pany, of the par value of One hundred dollars per share, 

3 executed and delivered to the complainant, by its then name 
“The National Safe Deposit, Savings and Trust Company 

of the District of Columbia,” a voting trust agreement, to continue 
in force from its said date, a copy of which instrument is herewith 
filed marked “Exhibit A,” and prayed to be read as a part of this 
Bill. 

4. Thereafter, to wit, on the 9th day of May, A. D. 1906, the 
complainant received written directions concerning the issuance of 
trust certificates, pursuant to the terms of the said voting trust, 
which certificates were duly issued as directed, a copy of which said 
directions is herewith filed marked “Exhibit B,” also prayed to 
be read as a, part of this Bill. At the present time, the said trust 
certificates stand on the books and in the records of this complainant 
in the names of the several persons mentioned in the said Exhibit 

B, with the single exception that the certificates so issued to the 
defendant Alice J. White have since been transferred and now 
stand in the name of Emily J. White. The defendant Richard C. 
Thompson has also executed a certain instrument in the nature of 
a trust, reciting that the defendants William C. Mains and himself 
hold trust certificates representing Twenty four thousand, nine 
hundred and forty shares of said stock in trust for the defendants 
Henry L. Brvan, George R. Cornwall and Charles T. Moore and 
their assigns, and a stock certificate for Six hundred shares of said 
stock in trust for the sole use and benefit of the defendant Ernest 
M. Pease. 

5. The defendants Richard C. Thompson and Henry L. 

4 Bryan, as the complainant is informed, believes and there¬ 
fore avers, hold Twelve hundred and thirty five shares of 

the stock as trustees for the defendants George R. Cornwall, Charles 
T. Moore and Henry L. Bryan; while, as the complainant is 
further informed, believes, and therefore avers, the entire interests 
of the defendant Charles T. Moore in the stock of the said American 
Planograph Company were vested by some instrument in writing 
between the parties in the defendants Richard C. Thompson and 
J. Keith M. Norton as trustees. 

6. In the case of Cecil H. Moore versus Charles T. Moore, Richard 

C. Thompson, J. Keith M. Norton, the American Planograph Com¬ 
pany, and this complainant, being Equity Cause No. 26,731, and of 
Julia B. Moore against the said Charles T. Moore, Richard C. 
Thompson, J. Keith M. Norton, George R. Cornwall, Henry L. 
Bryan, Marion Bryan, the American Planograph Company and 
this complainant, being Equity Cause No. 26*847, now pending in 
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this court, restraining orders were issued and are now in force, re- 
straining the defendants in the said equity causes, until the court’s j 

further order, from removing, attempting or permitting to be re- j 

moved from the District of Columbia, and from selling, encumber- * 
ing, or in any manner disposing of any of the shares of stock of the 
said American Planograph Company, in the possession or custody j 
of this complainant. | 

7. As will be seen by reference to the said voting trust agreement t 
of April 26, 1906, herewith filed as Exhibit A, it is therein provided 
that the complainant shall have the privilege of resigning its said * 

position as trustee at any time during the term for which ' 

5 it was appointed, and that it shall thereupon be fully re- . 
lieved and discharged from all further duty and responsi- ■) 

bility in the premises. The complainant has, accordingly, notified < 

the parties in interest under and through whom it derives its posi- v 

tion of trustee of its desire to resign its said position, and the holders 
of a majority in amount of the said trust certificates, by an instru¬ 
ment in writing, executed under their hands and seals, which is J 
herewith filed, marked “Exhibit C”, and prayed to be read as a * 
part hereof, have duly nominated and appointed the New York 
Trust Company, of the City of New York and State of New York, 
to be the trustee under the said Agreement in the place and stead . 
of the complainant. _ -Jj 

8. On or about the 22d day of May, A. D. 1906, the complainant j 
received a paper writing purporting to be executed by or on behalf 

of the Moore Printing Typewriter Company and the defendants 
Russell W. Montague" and George P. Montague, for themselves j, 
and certain unknown other parties, alleging that a large part,, ex- 
ceeding in number Thirty Thousand, of the shares of the American ■; 
Planograph Company covered by the above mentioned voting agree- * 
ment to this complainant, had been so transferred to it by a breach 
of trust on the part of the holders of certain of the said shares, who 
it was alleged were trustees for the said Moore Printing Typewriter 
Company, Russell W. Montague, George P. Montague, and other r 
parties represented by them, and that a suit had been filed in the * 
Circuit Court of Kanawha County, in the State of West Virginia, $ 
by the parties claiming to be beneficiaries under the said < 

6 alleged trust, against the American Planograph Company 
and certain other parties in the said paper writing mentioned, 

for the determination, among other things, of the ownership of the 
said shares of stock, a copy of which said notice is herewith filed, j 
marked “Exhibit D”, and prayed to be read as a part of this Bill. 1' 

9. By reason of the said restraining orders in Equity Causes Nos. h 
26,731 and 26,847, and of the said written notice Exhibit D, the 
complainant is advised that it may not transfer the said shares pf j 
stock in its possession to the said New York Trust Company as its ! 
successor in the said trust, without the risk of liability and loss, ex¬ 
cept through the aid of this court, and that it is entitled in its said 
capacity as a trustee to apply to this court for its instructions and its 
protection in the premises. 
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Wherefore, and because it is without adequate remedy at law, the 
complainant prays as follows: 

1. That the Moore Printing Typewriter Company and the Ameri¬ 
can Planograph Company, bodies corporate, Russell W. Montague 
and George P. Montague, for themselves and others, Ernest M. Pease, 
Henry J. Gensler, William C. Mains, John D. Morgan, Winthrop 
Pond, Henry L. Bryan, Marion Bryan, William M. Kerr, Andrew 

Devine, D-C. McEwen, Frederick J. Warburton, John H. White, 

Alice J. White, Emily J. White, George Otis Smith, Henry C. Corn¬ 
wall, George R. Cornwall, Bessie P. Cornwall, James 0. Clephane, 
John T. Granger, Rudolph Kauffman, Charles T. Moore, Julia B. 
Moore and Cecil IL Moore, and Henry L. Bryan, Richard C. Thomp¬ 
son, William C. Mains and J. Keith M. Norton may be made 

7 parties defendant hereto, served with process and required 
to answer the exigency of this Bill, notice to be given by pub¬ 
lication to such of the defendants as cannot be served personally. 

2. That the complainant may be permitted to resign and retire 
from its said trust, and to surrender the shares of stock now held by 
it to a new trustee; and that the complainant may be instructed by 
the court as to the manner and form of transfer by it to its successor 
in the said trust. 

3. That it may be allowed such reasonable feas and costs, in addi¬ 
tion to the compensation for its services which is provided for in and 
by the said agreement Exhibit A, as to the court may seem meet and 
proper under the circumstances of the case. 

4. And that it may have such other and further relief as the 
nature of the case may require. 

[seal.] NATIONAL SAVINGS & TRUST 

COMPANY. 

By WM. D. HOOVER,' 

Second Vice President. 


Attest: 

CHARLES E. NYMAN, Secretary. 
J. J. DARLINGTON, Solicitor. 


District oe Columbia, ss : 

I, William D. Hoover, on oath say that I am the Vice President 
of the National Savings and Trust Company, the complainant in 
the foregoing Bill of Complaint, and its agent for the purpose of 
verifying the same; that I have read the said Bill of Com- 
8 plaint and know the contents thereof, that the allegations 
therein set forth as of my personal knowledge are true, and 
that those set forth upon information and belief I believe to be true. 

WILLIAM D. HOOVER. 

Subscribed and sworn to before me this 29th day of June, A. D. 
1907. 

[seal.] CHAS. C. LAMBORN, 

Notary Public. 
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“Exhibit A.” 


Copy. 


Articles of Agreement entered into this 2Gtli day of April, 190G, 
by and between Bessie P. Cornwall, Marion Bryan, George R. Corn¬ 
wall, Winthrop Pond, Charles T. Moore, II. C. Cornwall, William M. 
Kerr, Andrew Devine, J. H. White, James 0. Clepliane, Rudolph 
Kauffmann, J. T. Granger, E. M. Pease, Geo. 0. Smith, parties of 
the first part and the National Safe Deposit, Savings and Trust Com¬ 
pany of the District of Columbia, party of the second part, witness- 
eth: 

Whereas the parties of the first part are severally stock holders of 
the American Planograpli Company a corporation organized under 
the laws of West Virginia. 

And whereas it is deemed important to the interests of the stock¬ 
holders of the American Planograpli Company that a majority of 
the issued stock of said company be held together in trust in order 
that the stock of said Company shall not be liable to be bought up 
for speculative control or come into the possession of those who may 
not desire the success of the Company, and in order to secure a safe 
and prudent management in the interests of the stockholders and to 
guard against the sale, lease, or bonding of the property of the said 
Company without full knowledge and due consideration on the part 
of the stockholders. 

And whereas the party of the second part is willing to act as 
trustee for the parties of the first part in accordance with the terms 
and conditions hereinafter mentioned. 

10 Therefore, for and in consideration of these premises and 

of One Dollar ($1.00) by each of the parties hereto to each 
of the others in hand paid the receipt of which is hereby acknowl¬ 
edged, the parties of the first part hereby agree and each for himself 
to and with the party of the second part to transfer and convey or 
cause to be transferred and conveyed to the party of the second part 
shares of stock in the said Company amounting in the aggregate to 
85,005 shares to be held by the party of the second part in trust for 
the uses and purposes and subject to the provisions hereinafter men¬ 
tioned. 

And it is hereby mutually agreed by and between all the parties 
hereto that on the receipt of the respective certificates of the said 
85.005 shares of stock by the said trustee from the parties of the first 
part-, the said trustee shall cause to be delivered to each of the parties 
of the first part who contribute toward said 85,005 shares an assign¬ 
able trust certificate which shall recite the number of shares so de¬ 
posited by him and state that the holder thereof is entitled to an 
equitable interest in the said 35.005 deposited shares equivalent to 
the number of shares so conveyed to and deposited with said trustee 
by each of said depositors respectively, and that the holder of said 
trust certificate or certificates has no right to vote on any such shares, 
but shall be entitled to receive his pro rata share of any dividends 


i: 
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paid on the deposited stock and that on and after March 31, 1911 
each holder of such trust certificate will on surrender thereof 

11 to the said trustee be entitled to a certificate of an equal num¬ 
ber of shares of stock of the American Planograph Company, 

and the trustee shall forthwith cause to be transferred on the books of 
the American Planograph Company the stock so held in trust and - 
deliver the certificates thereof to each of the holders of the said trust 
certificates. 

And it is further mutually agreed by and between the parties 
hereto that the recital to be inserted in such trust certificates as above 
set forth, shall be binding and obligatory on all the parties to this 
agreement and their heirs, executors and assigns. 

And it is further mutually agreed by and between all the parties 
hereto that the said trustee shall on the receipt and deposit of such 
shares with him cause the same to be transferred on the books of the 
said Company and a new certificate for the 35,005 shares to be issued 
to it as trustee for the parties of the first part. 

And it is further mutually agreed that a list or record of such de¬ 
posited, shares shall be made and kept by the said trustee which shall 
contain the names of the contributors and the number of shares 
contributed by each shareholder, and that provision shall be made 
by the said trustee for the proper transfer of the trust certificates 
and for the registration thereof at the office of the said trustee in 
Washington, D. C. and on receipt of notice of a stockholders’ meeting 
the said trustee shall forward the same as soon as possible to each of 
the trust certificate holders, and the said trustee shall by its 

12 proper officer, representative, or agent, attend the stock¬ 
holders’ meeting and cast the vote of the whole 35,005 shares, 

or any part thereof, for such measures and such persons as the owners 
of a majority in amount of said trust certificates shall direct. 

It is further understood and agreed that the legal title to the 
stock transferred under or by virtue of this agreement shall remain 
vested in the said trustee and its successors in trust during the con¬ 
tinuance of the trust herein provided, and the said trustee shall de¬ 
mand, receive, and collect the dividends thereon from time to time 
as they may be declared by said Company, which the said trustee 
shall pay or cause to be paid to the stockholders of the trust certifi¬ 
cates aforesaid. 

It is further agreed that the said trustee shall on the written assent 
of three fourths of the owners in amount of said trust certificates 
admit to the benefit of this trust on an equal footing with the original 
parties hereto, such stockholders in said Company as may desire to 
become parties to this agreement upon their assent in writing to the 
terms hereof. 

It is further agreed that in case the said trustee shall decline to 
accept or serve, or upon the resignation of said trustee during the 
term for which it is or may be appointed or elected, then the holders 
of a majority in amount of the trust certificates shall elect a trustee 
to fill the vacancy or vacancies. 

It is further agreed that the said trustee shall be a stockholder of 
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said Company and shall receive for its services the sum of 
13 Seventy Dollars ($70.00) per year to be paid by the owners 
of the trust certificates pro rata according to each one’s hold- 

ings. ^ 

It is hereby further mutually agreed that this contract and trust 
hereby created and provided for shall continue to be and remain in 
force from date hereof until April 26, 1911, it being understood and 
agreed however that the said trust may be dissolved before April 
26, 1911 by a vote of three fourths of the holders of said trust certifi¬ 
cates at a meeting specifically called for that purpose. 

In witness whereof the undersigned stockholders as aforesaid have 
hereunto subscribed their names and set opposite thereto the num¬ 
ber of shares held or owned by them respectively which they desire 
to be held in trust as aforesaid, and the said National Safe Deposit. 
Savings and Trust Company as an evidence of its acceptance of the 
trust herein imposed has caused its corporate Seal to be affixed, and 
this instrument to be signed by its President and Secretary the day 
and year first above written. 

Signed in triplicate. 


E. M. Pease. 

Bessie P. Cornwall. 

Geo. R. Cornwall. 

W. M. Kerr.. 

Andrew Devine. 

John IP. White. 

Geo. Otis Smith. 

Winthrop Pond. 

H. C. Cornwall. 

Jas. 0. Clephane. 

John T. Granger. 

Rudolph Kauffmann. 

Charles T. Moore by Richard 0. Thompson, Committee 

Chas. T. Moore. 

Marion Bryan. 


1201 

shares 

2000 

CC 

1385 

u 

616 

cc 

1850 

cc 

1158 

cc 

1000 

cc 

9889 

CC 

608 

cc 

1599 

cc 

190 

cc 

450 

cc 

11049 

cc 

2010 

cc 


35005 “ 


14 “Exhibit B.” 

Copy. 

Washington, D. C., May 9, 1906. 
The National Safe Deposit, Savings and Trust Co., D. C. 

Dear Sir: In behalf of the parties to the agreement of April 
26th and who contributed the stock for which was issued certificate 
No. 1135 for 35005 shares of the capital stock of the American 
Planograph Company in your name, I have the honor to request 
that the Trust certificates provided for in said agreement be allotted 
as follows: 
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On account of E. M. Pease. 1201 

E. M. Pease. 201 

H. J. Gensler. 400 

R. C. Thompson and W. C. Mains, Trustees. 600 

On account of Geo. R. Cornwall. 1385 

W. C. Mains. 100 

John D. Morgan. 50 

H. L. Bryan and R. C. Thompson, Trustees. 1235 

On account of W. M. Kerr. 616 


W. M. Kerr, Twelve certificates of 50 shares each and one 

of 16 shares. 

15 

On account of Andrew Devine. 1850 

Andrew Devine. 670 

D. C. McEwen. 350 

F. J. Warburton. 830 

On account of John H. White. 1158 

John H. White. 1058 

Alice J. White. 100 

On account of Geo. Otis Smith. 1000 

Geo. Otis Smith.... 1000 

On account of Bessie P. Cornwall. 2Q00 

R. C. Thompson, and W. C. Mains, Trustees. 2000 

On account of Winthrop Pond. 9889 

R. C. Thompson and W. C. Mains, Trustees. 9889 

On account of H. C. Cornwall. 608 


H C. Cornwall 12 certificates of 50 shares each and one 
of 8. 

On account of James O. Clephane. 1599 


James O. Clephane 31 certificates of 50 shares each, and 
one of 49 shares. 


2—1854a 
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On account of John T. Granger. 190 


J. T. Granger. 190 

On account of Rudolph Kauffmann. 450 


Rudolph Kauffmann. 450 

, 16 

On account of Chas. T. Moore. 11049 

R. G. Thompson and W. C. Mains, Trustees. 11049 

On account of Marion Bryan.•. 2010 


R. C. Thompson and IV. C. Mains, Trustees. 2010 

Of the above described allotment to R. C. Thompson and IV. C. 
Mains, Trustees, amounting to 25548 shares, please issue as follows: 

17000 
6000 
1000 
848 

600 i 

100 ] 


25548 

Respectfully vours, 

(Signed) v HENRY L. BRYAN. 


1 certificate. 

3 “ of 2000 each. 

1 “ . 

1 “ . 

1 “ . 

1 “ . 


17 “Exhibit C.” 

Law Offices of William C. Mains, Post Office Building, Mount 

Vernon, N. Y. 

New York Offices, 62 Broadway. 

Know all men by these presents, that I, William C. Mains, of the 
City of Mount Vernon, County of Westchester and State of New 
York, do hereby make, constitute and appoint Richard C. Thomp¬ 
son, of the City of Washington, District of Columbia, my true and 
lawful attorney, for me and in my name to sign and execute a 
petition in the matter of certain trustee stock of the American 
Planograph Company, whereby and in which petition is is sought 
among other things to secure the appointment of the New York 
Trust Company as Trustee of said stock in the place of The National 
Safe Deposit Savings and Trust Company of Washington, D. C., 
and to do and perform all necessary acts in the execution and prose¬ 
cution of the aforesaid business in as full and ample a manner as 
I might do if I were personally present. 
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In witness whereof I have hereunto set my hand and seal this 
19 day of June, 1907. 

WILLIAM C. MAINS, [l. s.] 

In the presence of 

HENRY SEAMAN. 

18 Know all men by these presents, that whereas, in pursuance 
of an agreement in writing bearing date the 26th day of 

April, 1906, the undersigned, together with other persons signing 
said agreement, transferred and conveyed to the National Safe 
Deposit, Savings and Trust Company of the District of Columbia, 
shares of stock in the American Planograph Company, amounting 
in the aggregate to 35005 shares, to be held by it as trustee for the 
uses and purposes in said agreement specified, and said National 
Safe Deposit, Savings and Trust Company has issued its assignable 
trust certificates as in and by said agreement provided, and 

Whereas, it is expressly provided in said agreement that upon 
the resignation of said National Safe Deposit, Savings and Trust 
Company as trustee during the term for which it was appointed, the 
holders of a majority in amount of said trust certificates shall elect 
a trustee to fill such vacancy, and 

Whereas, the said National Safe Deposit, Savings and Trust Com¬ 
pany has notified the holders of its trust certificates of its desire and 
intention to resign from the position of such trustee, 

Now t therefore, the undersigned, being the holders and owners 
of a majority in amount of said trust certificates, do hereby nominate, 
constitute and appoint the New York Trust Company, of the City 
and State of New York, as the trustee under the agreement herein¬ 
before mentioned, in place and stead of the said National Safe De¬ 
posit, Savings and Trust Company. 

19 In witness whereof, we have hereunto set our hands and 
seals this seventeenth day of June, 1907. 

BESSIE P. CORNWALL, [seal.] 
GEO. R. CORNWALL, [seal.] 
ERNEST M. PEASE, [seal.] 
JOHN D. MORGAN, [seal.] 
WINTHROP POND, [seal.] 
MARION BRYAN, [seal.] 

HENRY L. BRYAN, 

R. C. THOMPSON, 

Trustees, [seal.] 

R. C. THOMPSON, 

J. K. M. NORTON, 

Trustees Ghas. T. Moore, [seal.] 

R. C. THOMPSON, 

W. C. MAINS, 

Trustees, [seal.] 

By R. C. THOMPSON, 

Attorney in Fact. 
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20 “Exhibit D.” 

Copy. 

Office of George Prescott Montague, Counsellor at Law, McGill 

Building, 908 G Street N. W. 

Washington, D. C., May 22, 1906. : 

National Safe Deposit, Savings and Trust Company of the District 
of Columbia, Washington, D. C. 

Gentlemen: Referring to the thirty-five thousand and five 
(35005) shares of stock of American Planograph Company held by 
your Company as trustee, and voted by it through its agents at the 
Annual Meeting of the stockholders of American Planograph Com¬ 
pany, held at Charlestown, West Virginia, May 16, 1906, you are 
hereby notified that a large part of said thirty-five thousand and 
five (35005) shares of stock is claimed by the undersigned to be 
subject to a trust for them, and that suit is now pending in the Cir¬ 
cuit Court of Kanawha County, West Virginia, to determine, among 
other things, the ownership thereof, being a suit in equity brought 1 

by j 

The Moore Printing Typewriter Company, Russell W. Monta- | 
GUE and George P. Montague, for Themselves and Others, ; 
Plaintiffs, f 

i 

vs. I 

21 American Planograph Company, George R. Cornwall, I 

Bessie P. Cornwall, Charles T. Moore, Richard C. j; 
Thompson, Individually and as Committee of said Charles T. j 
Moore, an Adjudged Lunatic; Henry L. Bryan, Marian !j 
Bryan, Winthrop Pond, John H. White, Rudolph Kauff- 
mann, John T. Granger, Defendants, ;' 


and you are hereby cautioned against transferring said stock or 
parting with the possession of it, as the undersigned claim that such 
stock being subject to a trust in their favor, you will be liable, after 
this notice, to account to them for such portion thereof as may be j 
adjudged in said suit, or otherwise shown, to be their property, ! 
or property in which they, or any of them, have a beneficial interest. 

Particular reference is made to certificates issued for a block of 1 
about twenty-seven thousand (27000) shares of stock of American ; 
Planograph Company, formerly represented by the following certifi- ; 
cates, viz: j 


Certificate No. 9, Bessie P. Cornwall 


it 

it 

10, 

it ( 

:t 

u 

a 

tt 

11, 

Marian 

: Bryan .. 

tt 

it 

12, 

tt 

tt 

* • 

a 

ct 

13, 

Henry 

L. 

Bryan 

tt 

<c 

14, 

u 

a 

it 

a 

it 

262, 

Chas. 

T. 

Moore 

u 

tt 

266, 

it 

tt 

it 

it 

it 

660, 

it 

a 

it 


1000 

1000 

1000 

1000 

5 

5 

65 

40 

5500 


/ 















NATIONAL SAVINGS AND TRUST CO. ET AL. 


13 


22 Certificate No. 507, Winlhrop Pond. 8887 

“ “ 607, “ “ . 1500 


Also shares supposed to be carried on the books of the Com¬ 
pany until very recently in the name of Charles T. Moore, 
being stock issued for Cert. No. 5, 1000 shares 

6 , 1000 “ 

510, 3944 “ 

508, 1000 “ 

- 6944 


26946 


The certificates now representing these twenty six thousand nine 
hundred and forty-six (26946) shares can easily be ascertained by 
reference to the books of the Company. 

The amount of stock of American Planograph Company in con¬ 
troversy in the above mentioned suit is more than thirty thousand 
(30000) shares. 

Yours very truly, 

(Signed) THE MOORE PRINTING TYPE¬ 

WRITER COMPANY, 

By RUSSELL W. MONTAGUE, 

Tfo qo n pfY) / 

(Signed) RUSSELL W. MONTAGUE and 

GEORGE P. MONTAGUE, 

For Themselves and Other Stockholders and Creditors of 
The Moore Printing Typewriter Company as well as for 
Other Stockholders of The Linomatnx and American 
Planograph Companies. 


23 Subpoena to Answer. 

Issued July 2d, 1907. 

In the Supreme Court of the District of Columbia, 

No. 27204, Equity Docket. 

Nat. Savings & Trust Co., Complainant, 

against 

The Moore Printing Typewrite# Co. et al., Defendants: 

The President of the United States to (1) The Moore Printing 
Typewritm# Company, (3) Russell W. Montague, & (4) George 
P. Montague, Defendants: 

You are hereby commanded to appear in this Court, at its first 
Special Term, occurring ten days after service of this Subpoena, ex¬ 
clusive of Sundays and legal holidays, and answer the exigency of 
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the original Bill, under pain of attachment, and such other process 
of contempt as the Court shall award. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Court., the 2nd day of July, A. D. 1907. 

F seal. 1 JOHN R, YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

Assistant Clerk. 

Memorandum.— That the defendant, herewith served, is to enter 
— appearance in this suit, in the Clerk’s Office, on or before the day 
at which this writ is returnable; otherwise the bill may be taken for 
confessed. 


24 Marshal's Return. 

Summoned defendants as follows: 

No. 1 by service on Russell W. Montague, president. 

3 personally 
July 22 1907. 

4 personally 
August 5 1907. 

AULICK PALMER, Marshal. 
S 

J. J. DARLINGTON, Att'y. 


25 Order for Appearance. 

Filed August 5, 1907. 

In the Supreme Court of the District of Columbia, the 5tli Day of 

August, 1907. 

Equity. No. 27204. 

The National Savings & Trust Co. 

vs. 

The Moore Printing Typewriter Co. et al. 

The Clerk of said Com! will enter my appearance for defendants 
The Moore Printing Typewriter Co., Russell W. Montague and 
George P. Montague. 

C. A. KEIGWIN, Solicitor. 
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26 Answer of The Moore Printing Typewriter Company. 

Filed September 8, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27204. In Equity. 

National . Savings and Trust Company, a Body Corporate, 

Complainant, 

vs. 

The Moore Printing Typewriter Company and The American 
Planograpii Company, Bodies Corporate; Russell W. Monta¬ 
gue and George P. Montague, for Themselves and Others; 
Ernest M. Pease, Henry J. Gensler, William C. Mains, John 
D. Morgan, Wintiirop Pond, Henry L. Bryan, Marion Bryan, 
William M. Kerr, Andrew Devine, D. C. McEwen, Frederick 
J. Warburton, John H. White, Alice J. White, Emily J. 
White, George Otis Smith, Henry C. Cornwall, George R. 
Cornwall, Bessie P. Cornwall, James 0. Clepiiane, John T. 
Granger, Rudolph Kauffman, Charles T. Moore, Julia B. 
Moore and Cecil IT. Moore, and Henry L. Bryan, Richard C. 
Thompson, William C. Mains, and J. Keith M. Norton, De¬ 
fendants. 

The Moore Printing Typewriter Company, hereinafter for the 
sake of brevity called The Moore Typewriter Company, or the Moore 
.Company, saving and reserving all exceptions which can or may be 
taken to the errors, imperfections and uncertainties of said bill, for 
answer thereto, or to so much thereof as this defendant is advised it 
is material for it to answer, answering says: 

1. That this defendant is a corporation duly organized and 

27 existing under the laws of the State of West Virginia, and 
that the American Planograph Company is likewise a West 

Virginia corporation. 

2. Referring to paragraphs 1 and 2 of the bill this defendant 
admits that the complainant is correctly described, but as to the 
descriptions of the several defendants, while it admits that Russell 
W. Montague is correctly described as a resident of White Sulphur 
Springs, West Virginia, it says that George P. Montague is a resi¬ 
dent of Washington, in the District of Columbia, and not of said 
White Sulphur Springs; and it further alleges on information and 
belief that James 0. Clephane, John IT. White, Alice J. White, and 
Emily J. White are residents of Englewood, in the State of New 
Jersev, and not of the Cit-v and State of New York. 

As to the other defendants, it neither admits nor denies the cor¬ 
rectness of the descriptions of them, though it believes that several 
of those described as residents of the City and State of New York, 
are residents of the State, but not of the City of New York. 

3. This defendant neither admits nor denies the allegations in 
the third, fourth, fifth, sixth, and seventh paragraphs of the bill of 
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complaint in this suit, but it says that 35,005 shares of the stock of 
the said Planograph Company stand in complainant’s name on the 
books of the Planograph Company. 

4. Defendant admits that it, with others, gave the notice referred 
to in the eighth paragraph of the bill, a copy of which notice is 
hereto annexed marked Exhibit A, and made a part hereof, 
and it admits generally the other allegations in said eighth 
paragraph. 

28 5. And for further answer, the said Moore Printing Type¬ 
writer Company says that heretofore, viz., in January, 1900, 

as well as for a long time both prior and subsequent thereto, the said 
Moore Typewriter Company, either by itself or through the Lino- 
matrix Company, (a sub-company of which seven-tenths of the stock 
belonged to the said Moore Typewriter Company and its stock¬ 
holders) owned all the inventions and patents for the United States 
of Charles T. Moore, a defendant herein, in any way relating to type¬ 
writing and printing machines, (exeept his so-called bar patent and 
such devices connected therewith as he had previously to the year 
1894 assigned to the Mergeiitlialer Linotype Company) together 
with all his future improvements thereon, said Moore having ex¬ 
pressly covenanted in regard to future improvements to assign to 
the said Moore Typewriter Company, its successors and assigns, any 
and all inventions which he might thereafter make relating to type¬ 
writing, typesetting, printing and justifying machines or machinery, 
or devices or contrivances pertaining thereto, or improvements in 
the arts of typewriting, printing, typesetting, stereotyping, electro¬ 
typing, lithographing, or other similar processes, and all United 
States patents which might be issued therefor, including all his 
applications then pending in the United States Patent Office. 

That at or about the above-mentioned date, viz., January, 1900, 
the said Charles T. Moore and Henry L. Bryan, another defendant 
herein, notwithstanding the fact that they were each of them at 
that time directors in both the Moore Typewriter and Lino- 

29 matrix Companies, entered into a conspiracy with George 
R. Cornwall, another party defendant in this suit who had 

knowledge, as defendant is informed and believes, of the official 
relations of the said Moore and Bryan to the said Companies, for the 
purpose of wrecking said two companies, or acquiring their assets 
for an inadequate sum. or otherwise injuring them for their own 
benefit and profit; that in pursuance of such purpose, the said 
Moore and Cornwall, and the said Moore, Cornwall and Bryan then 
and thereafter entered into certain agreements, copies of which are 
hereto attached and made a part hereof, marked Exhibits B, C and 
D, (the copy in the case of Exhibit C being a copy of a paper which 
this defendant is informed and believes is a copy of an agreement 
between said Moore, Cornwall and Bryan, being the agreement re¬ 
ferred to in the so-called supplementary agreement set forth in 
Exhibit D) by which, among other things, it was mutually agreed 
that the said Moore should employ himself to the said Cornwall 
for the purpose of perfecting inventions relating to printing, justify¬ 
ing, &c., and for preparing, and taking out patents therefor, said 
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inventions being the same and of the same character as those he 
(the said Moore) had already assigned to the Moore Typewriter 
Company, that in performing this service he was to give the said 
Cornwall the benefit of his (the said Moore’s) ideas, and was to 
refrain from inventing for any other company, or companies; that 
the whole plan was simply a scheme to enable the said Moore to 
evade his obligations and contracts to and with the said Moore 
Typewriter and Linomatrix Companies, and to embody his 

30 ideas and the inventions he had already assigned to those 
Companies in patents that could be taken out in the name 

of said Cornwall or in names other than his own, and assigned to 
a new Company of which Moore, Bryan and Cornwall were to have 
absolute control. 

6. That the company thus formed was the American Planograph 
Company, and that it was formed for the purpose of carrying out a 
fraud, and was to be used, and was used, as a means for wrecking 
or injuring the said Moore Typewriter and Linomatrix Companies 
and securing their assets for an inadequate consideration; that said 
Planograph Company was incorporated under the laws of the State 
of West Virginia, in the year 1900, to wit, on February 6, 1900, for 
one million five hundred thousand dollars ($1,500,000), divided into 
fifteen thousand shares having a par value of one hundred dollars 
($100); that of the said fifteen thousand shares, fourteen thousand 
nine hundred and ninety-five shares were issued to the said Cornwall 
for certain patents and patent applications of his, and for “a proposed 
design producing apparatus which automatically prints and justifies 
lines of characters by means of a perforated tape of paper, and the 
mechanism operated by keyboard for effecting the perforations, and 
upon which apparatus it is intended to make applications for patents, 
together with all future improvements on all said inventions and 
patents, for use within the United States and Dominion of Canada/ 7 
the said Cornwall agreeing to make application for Canadian Letters 
Patent on the foregoing inventions and those covered bv the United 
States Letters Patent, whenever requested so to do by said 

31 Planograph Company. 

That in addition to receiving all the stock of the Company, 
except the five incorporators 7 shares, the said Cornwall was to receive 
four hundred dollars ($400) of the five hundred dollars ($500) 
realized, or presumed to be realized from the sale of said five shares, 
and also ten per cent, of the gross receipts of the Company, the exact 
terms of this agreement being set forth in a letter from the said Corn¬ 
wall, dated March 12, 1900, to the Board of Directors of the said 
Planograph Company, and the vote of the Board accepting the offer 
so made, copies of which letter and vote of acceptance are hereto an¬ 
nexed and made a part hereof, and marked Exhibit E. 

And this defendant further says that at the time the above-men¬ 
tioned offer was made and accepted the board of directors of said 
Planograph Company consisted of five members, who owned only one 
share apiece, two of whom, including the President of the Company, 
were uncles of the said Cornwall, and the other three were persons 
nominated and controlled by him and the said Charles T. Moore; 


3—1854a 





18 


THE MOORE PRINTING TYPEWRITER CO. ET AL. VS. 


that soon thereafter three of the members of the board resigned to 
give place to the said Cornwall, Winthrop Pond, a brother-in-law of 
the said Cornwall, and Henry L. Bryan, all of whom were elected 
directors of the Company at a meeting of the directors held on or 
about May 9, 1900, and the last-named made Secretary as well, 
which office he lias held to the present time, and that subsequently 
said Charles T. Moore was elected a director of said Company, and 
afterwards became its President. 

32 7. And this defendant further says on information and be¬ 
lief, that the said patents, and applications for patents of the 

said Cornwall for which Plauograph stock was issued as aforesaid, 
are of little real value, and that none of them, with the possible ex¬ 
ception of the acid resistant patent and the two applications for pat¬ 
ents, have been of any use in the practical operation of plauograph 
printing; that practically the really valuable asset that the Com¬ 
pany received from said agreement was the proposed design for 
automatically producing printed lines duly justified. 

That while it is conceded that Cornwall had a transfer process 
of value, yet it is claimed that the composing machine or printer is 
the most valuable feature of the art of planographic printing, so- 
called, and that this part of the invention is due entirely to Charles 
T. Moore, and to such employees of the several companies as have 
practically worked out the machines under said Moore’s superin¬ 
tendence, or in accordance with his ideas and suggestions, and is in 
no proper sense due to any invention of said George It. Cornwall, 
and in this connection reference is made to a letter to the said Moore, 
dated September 19, 1900, from II. G. Gensler, one of the defend¬ 
ants herein, and one, who it is alleged on information and belief, 
aided and abetted the said Moore and Cornwall in their said con¬ 
spiracy, a copy of which letter is hereto attached and made a part 
hereof, and marked Exhibit F. 

8. And this defendant further says that soon after the formation 
of the Plauograph Company, the said Moore, Bryan and Cornwall 
exhibited a printing machine, or a printer, so-called, which 

33 had been constructed and was then owned by the Moore Type¬ 
writer and Linomatrix Companies, and represented that it was 

a machine belonging to the Plauograph Company, although they 
well knew that the Plauograph Company had no title to the machine 
nor any property in it: that said exhibitions were made with the 
greatest secrecy and that no one was permitted to see the machine 
who would be likely to recognize it, other than those who were parties 
to the deception; that in the summer of the year 1900. the said 
machine built by the Moore Typewriter and Linomatrix Companies 
was secretly taken to Quebec, Canada, and afterwards to Saratoga, 
New York, by the said Charles T. Moore, with the full knowledge 
of the said George IL Cornwall, for the purpose of taking said ma¬ 
chine apart and reassembling it in a disguised form, which work was 
to be done, under the supervision of the said Moore, by one Edwards, 
a draughtsman, and by two former employees of the Moore Type¬ 
writer and Linomatrix Companies, viz., Walter Gribben, the me¬ 
chanic and model maker who had built this machine, and Ralph 
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A. Gleason, who had made drawings of and for it, the avowed object 
of this action, to use the language of said Moore, being “to make 
the Cornwall machine took as little like the Moore model as possible, 
and yet contain all the patentable features in a practicable way,” 
as is shown by the letters of the said Moore, Cornwall, and Gleason, 
copies of which, or of certain material portions thereof, are hereto 
attached and made a part hereof, and marked Exhibits G, H, I. 

9. That by means of said printer built by the Moore and Lino- 
matrix Companies very large sums of money were obtained 

34 by the said Moore and Cornwall, upwards of one hundred 
thousand dollars ($100,000), as defendant is informed and 

believes; that in the spring of the year 1901, said Moore and Corn¬ 
wall, believing that their present course was becoming unsafe, as 
defendant is informed and believes, and recognizing that in order 
to get in capital on a large scale, they must have a better title to 
show, came to this defendant and made representations to it and 
the Linomatrix Company, and the officers, directors and stockholders 
of said Companies, to the effect that the said Planograph Company 
was a flourishing concern, the stock of which had sold as high as 
seventy-five dollars ($75) a share on a capitalization of one million 
live hundred thousand dollars ($1,500,000) ; that it owned and con¬ 
trolled very valuable inventions, patents, and processes which would 
revolutionize the art of printing; that said inventions and patents 
were of the same general character as those owned and controlled 
by the Moore Typewriter and Linomatrix Companies, and prac¬ 
tically paralleled them; and that specimens of the print actually 
made by the Moore and Linomatrix printer was exhibited to them 
as work of the so-called Cornwall or Planograph printer; that said 
Planograph Company was about concluding negotiations with very 
large capital involving more than half a million dollars; that while 
the inventions and patents owned and controlled by the Moore Type¬ 
writer and Linomatrix Companies were not really necessary to the 
success of the Planograph Company, and that Company could get 
along without them, yet it would be of some advantage to the Plano¬ 
graph Company to control them, and a consolidation of the 

35 three Companies would be for the mutual benefit of all; and 
that with the new capilal that was about to come in under 

the negotiations above referred to, the stock of the consolidated Com¬ 
pany would at once assume large value, and the three Companies by 
means of the consolidation would all be put on a sound and substan¬ 
tial business basis, and thereupon the following proposition was 
made, viz., that the capitalization of the Planograph Company 
should be increased from one million five hundred thousand dollars 
($1,500,000) to ten million dollars ($10,000,000), divided into one 
hundred thousand shares, having a par value of one hundred dollars 
($100) each ; that forty thousand (40,000) of said shares should re¬ 
main in the treasury unissued, and the remaining sixty thousand 
(60,000) shares should be used for the following purposes, viz., 
thirty-six thousand (36,000) shares should be reserved for carrying 
out the negotiations above mentioned and hereinbelow more fully 
! described; ten thousand shares should be given to the Moore Type- 
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writer and Linomatrix Companies, five thousand shares to each Com¬ 
pany, for their inventions and property; and the remaining fourteen 
thousand shares should remain and belong to the Planograph Com¬ 
pany or its then stockholders. 

That the terms of said negotiations respecting the thirty-six thou¬ 
sand (36,000) shares, as stated at the time to the directors and stock¬ 
holders of the said Moore Typewriter and Linomatrix Companies, 
were as follows, viz.: Upon and in consideration of the payment of 
seventy-five thousand dollars ($75,000), which sum was to be cred¬ 
ited as part payment in case the option was taken up, an 

36 option was to be given on thirty-six thousand (36,000) shares 
of said Planograph stock for six hundred thousand dollars 

($600,000), three hundred thousand — ($300,000) of which was to 
go into the treasury of the Planograph Company, and the other three 
hundred thousand —• ($300,000) to the said Cornwall, but that of 
the first payment of $75,000, $50,000 was to go to the Planograph 
Company, and $25,000 to the said Cornwall, that in case the parties 
failed to take up said option, then and in that case they were to re¬ 
ceive stock at fifty dollars ($50) a share for the initial payment of 
seventy-five thousand dollars ($75,000) instead of at the pro rata of 
sixteen and two-third dollars ($16J) a share; further, it was provided 
that in the case of the failure of said negotiations, eighteen thousand 
(18,000) of the said thirty-six thousand (36,000) — were to remain 
and belong to said Planograph Company for its use and benefit; that 
the said option is sometimes spoken of as the Pittsburg option, as the 
persons who were to furnish the capital were Pittsburg parties. 

That said proposition made to the said Moore Typewriter and Lino- 
matrix Companies was accepted, and that the papers made to carry 
it into effect, including an agreement or declaration of trust by the 
said Cornwall respecting the said thirty-six thousand (36,000) shares 
reserved to carry out the said proposed negotiations, with a provision 
that in case of the failure to carry out the same, eighteen thousand 
(18,000) of the said thirty-six thousand (36,000) shares should re¬ 
main for the benefit of the Planograph Company, were all delivered 
at the same time, on or about June 1, 1901, and were all part 

37 of the same transaction, viz., the consolidation of the three 
companies; which papers are set forth at length by copy, or 

described, in Exhibit marked J hereto annexed and made a part 
hereof. 

10. And this defendant says that when the outstanding stock of 
the Planograph Company was increased from fifteen thousand 
(15,000) shares having a face value of one million five hundred 
thousand dollars ($1,500,000) to sixty thousand (60,000) shares 
having a face value of six million dollars ($6,000,000), ten thou¬ 
sand (10,000) shares were issued to the Moore and Linomatrix 
Companies, and their stockholders, to carry out the terms of the 
consolidation agreements in that particular, and that the remain¬ 
ing thirty-five thousand (35,000) shares, having a, par value of three 
million five hundred thousand dollars ($3,500,000) were issued to 
the said Cornwall for practically a nominal consideration, viz: ten 
thousand shares (10,000), (one million dollars ($1,000,000) face 
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value) were issued to him “in consideration of the release by him to 
the company of his right to receive ten per centum of the gross re¬ 
ceipts, and agreement on his part to accept in lieu thereof, fifteen 
dollars ($15) annual royalty upon each machine sold, leased or 
rented or otherwise disposed of by the Company, or operated by it 
for profit,” while the only consideration he gave for the remaining 
twenty-five thousand (25,000) shares, (two million five hundred 
thousand dollars ($2,500,000) face value) which were issued to him 
(eighteen thousand (18,000) of which properly belonged to 

38 the treasury of the Company in case of the failure of the 
Pittsburg option aforesaid) besides a certain amount of 

money derived from the sale of said stock itself, was his agreement 
“to assign to the Company the right to take out patents in Mexico 
and the South and Central American Countries upon the inventions 
heretofore assigned to the Company for the United States and 
Canada, and all improvements thereonand respecting such inven¬ 
tions it is alleged that where patents had been taken out in the 
United States or Canada on said inventions, the right to take out 
patents in such countries had expired, and further that the right 
generally was and is considered of so little value that, as this de¬ 
fendant. is informed and believes, the Planograph Company has not 
availed itself of the privilege in a single instance even to the extent 
of making application for a patent in any of those countries. 

It is admitted that it is claimed as a further consideration for such 
issue of stock, the said Cornwall was “to turn over to the Company 
the plant and machinery now” (then) “operated by him in the City 
of New York, for the purpose of demonstrating and exploiting the 
inventions covered by Letters Patent owned by the Company,” but 
it is alleged on information and belief that such plant belonged at 
that time to the Company, or at least that it was purchased and ac¬ 
quired by means of money realized from the sale of Planograph 
stock, and besides, that it was of comparatively little value. 

11. And this defendant submit® that it is entitled to all 

39 the stock, money and other things that the said Moore and 
Bryan, two of its own directors, have received from the above- 

mentioned acts in excess of what they were entitled to receive as 
stockholders in common with other stockholders, exclusive of any 
part they may have received of the said eighteen thousand (18,000) 
shares, and that such stock is trust stock, and that they are trustees of 
this defendant to the amount of said stock, and that the said Corn¬ 
wall having joined and conspired with the said Moore and Bryan is 
likewise responsible and liable for the amount of stock so wrongfully 
obtained by the said Moore and Bryan, and as well as for the stock 
he obtained for and on account of the inventions and patents of the 
said Moore, or for any patents and inventions other than such of his 
own as he has actually contributed to said Planograph Company at a 
fair and just valuation. 

And this defendant says that after the consolidation of the said 
three companies in June, 1901, the said Moore, Cornwall, and 
Bryan held about twenty-eight thousand (28,000) shares, in addi¬ 
tion to what the said Moore and Bryan were entitled to receive, and 
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exclusive of tlie eighteen thousand (18,000) shares referred to in 
the paper or declaration signed by .said Cornwall under date of June 
1, 1901, and shown in Exhibit. .T. And defendant says, that of this 
28,000 shares, 26,881 were represented by the following certificates, 
all of which were issued to the said Moore, Cornwall and Brvan or 
their appointees, viz: 

Certificate No. 5, for 1000 shares. 

“ “ 6, “ 1000 “ 

40 


Certificate No. 


9, for 1000 shares. 

10 , “ 1000 “ 

11 , “ 1000 “ 

12, “ 1000 “ 

50?; “ 8887 “ 

508, “ 1000 “ 

510, “ 3944 " 

550, “ 5500 “ 

607, “ 1500 “ 


26831 


And defendant, alleges on information and belief that this iden¬ 
tical stock, or other stock issued for it, constitutes the greater part of 
the 35,005 shares held in trust by the complainant in this suit, and 
submits that the same is subject to a trust in its favor to the extent 
of the liability to it of the said Moore, Cornwall and Bryan. 

And defendant further says that bv the terms of the first agree- 
ment as set forth in said Exhibit B said Moore was to share equally 
with the said Cornwall in all stock moneys and other things derived 
from said Planograph Company, and that by the second and third 
agreements set forth in said Exhibits C and I) said Bryan was to 
participate with them and he and said Moore were to have two-thirds 
of all said stocks after certain payments. 

12. And this defendant further says that the said Pittsburg parties 
did in fact pay seventy-five thousand dollars ($75,000) for 
41 and on account, of their said option, but failed to make fur¬ 
ther payments and allowed the option to lapse; that of said 
the seventy-five thousand dollars ($75,000) so paid, fifty thousand 
dollars ($50,000), nominally at least, were expended for the benefit 
of said Planograph Company, but while for said fifty thousand dol¬ 
lars ($50,000) the Pittsburg parties were allowed only one thousand 
(1.000) shares of stock, or stock a/ fifty dollars ($50) a share, the 
said Cornwall charged up against the Company for and on account 
of said sum, three thousand (3,000) shares of stock, or stock at 
$16f a share, and deducted the same from the said 18,000 shares 
that were to remain for the benefit of the Company in case of the 
failure of the Pittsburg option, and defendant says that for these 
2000 shares said Cornwall and his associates are trustees for said 
Planograph Company. And this defendant further says on infor¬ 
mation and belief that the whole amount realized from the sales of 
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the 15,000 shares remaining of the said 18,000 shares, which sales 
were conducted under the supervision of the said Cornwall instead 
of under the direction of the board of directors as they should have 
been, has not been turned into the treasury of the Company or ex¬ 
pended for its use. or if the full amount realized from the sales of 
such part of said stock as has been sold has been used for the benefit 
of the Company, then the whole of said stock has not been sold, and 
it submits that for such stock the said Cornwall and the directors of 
the Company are accountable as trustees. 

And this defendant further savs that with the exercise of 

t 

42 due care and diligence on the part of the directors and 
officers of the Company, it believes that a much larger sum 
could have been realized from the sale of said 18,000 shares than 
the amount the Company has received therefor. 

13. And this defendant says that at the time of the consolidation 
of the Moore Typewriter and Linomatrix Companies with the Plano- 
grapli Company, it conveyed all its patents, patent rights, and other 
assets to said Planograph Company, and for the payment of its 
debts as well as for distribution to its stockholders it received only 
stock of the said Planograph Company; that Planograph stock 
amounting to about 1450 shares for the payment of its (this de¬ 
fendant’s) debts was placed in the hands of Russell W. Montague 
and Henry J. Genslor, both defendants in this suit, but that it has 
been unable to sell said stock and to discharge its debts owing princi¬ 
pally to the obstructive course pursued by the said Gensler acting, 
as this defendant is informed and believes, largely under the in¬ 
fluence of one or more of the officers of said Planograph Company, 
and that its debts still remain unpaid, and defendant submits that 
on this ground also, in addition to its right to enforce said con¬ 


solidation agreements according to their express terms, it has the 
right as well as the duty to exact from the said Cornwall and also 
from the other directors of the said Planograph’ Company a strict 
accountability for the expenditure of the said 18,000 shares that 
were to remain for the benefit of the Planograph Company in case 
of the failure of the Pittsburg option, as well as the right to insist 
that all money, stock, and other things belonging to that 
43 Company shall be collected, and that its assets shall not be 
wasted, but administered in a businesslike manner. 


14. And this defendant further says that of the persons named 
as defendants in this suit, the following viz: Ernest M. Pease, 
George R. Cornwall, Charles T. Moore, Ilenry L. Bryan, Winthrop 
Pond, James O. Clephane, John IT. White, John T. Granger, 
Rudolph Kauffmann, Richard C. Thompson, Cecil Moore, John D. 
Morgan, and Henry J. Gensler have been, or are, directors of said 
Planograph Company, while the defendant Andrew Devine was a 
director of the Linomatrix Company; that all of the persons above- 
named as directors of said Planograph Company, except Charles T. 
Moore, Cecil Moore, John D. Morgan, and Henry J. Gensler were 
directors of that Company in May and June, 1905, that in the latter 
month, to wit, on or about June 12/ 1905, the said Russell W. 
Montague, Alexander F. Matthews, and Nathaniel Wilson made a 
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written request on the President and Directors of the said Piano- 
graph Company (the said Russell W. Montague having first made 
a, similar request at the annual meeting of the stockholders May 17, 
1905) , for a detailed account of the said 18,000 shares of Planograph 
stock that were to remain for the benefit of that Company in case 
of the failure of the Pittsburg option, a copy of which request is 
hereto annexed and made a part hereof and marked Exhibit K. 

And defendant says that of the directors so notified, the said 
Clephanc and White, as it is informed and believes, wrote letters 
to the President of the Company or the Board of Directors, 

44 making some sort of a protest, or at least asking for informa¬ 
tion, the exact character of which letters defendant does not 

know, but that the directors generally, as complainant is informed 
and believes, claimed that the disposition of said shares belonged 
to the said Cornwall, the same having been placed in his hands by 
a former vote of the board of directors or at a meeting of the stock¬ 
holders, which vote this defendant claims is ultra vires, illegal and 
void, as being witliout consideration, in violation of contract obliga¬ 
tions, and contrary to public policy; and defendant says that so far 
from calling said Cornwall to an account, the directors permitted 
him to expend the amount of said 18,000 shares then remaining, 
viz., 8893 shares, without proper supervision from them; and that 
for this amount it is claimed that said Cornwall as well as the 
directors generally are liable to account. 

Aud defendant further says on information and belief that the 
president of the Company, Ernest M. Pease, had certain agreements 
or arrangements with the said Ceorgc R. Cornwall by which he 
participated in the profits derived by said Cornwall from the said 
18,000 shares, and that thereby his personal interest was and is in 
conflict with his official duties. 

15. And defendant further says that by means of the large amount 
of the said Planograph Company’s stock that the said Moore, Corn¬ 
wall and Bryan wrongfully secured for themselves as aforesaid, they 
have been able absolutely to control the Company, and to determine 
its policy; and defendant says that the Company has been 

45 managed in the interest of its officers, or some of them, several 
of whom including the said Moore and Cornwall, have made 

large sums of money out of the enterprise, while the interests of the 
stockholders generally have been neglected and disregarded; that ex¬ 
cessive salaries have been paid and the Company in other ways mis¬ 
managed and its assets wasted; that as particular instances, among 
others, of this waste and mismanagement, defendant says that from 
the date of the incorporation of the said Planograph Company, the 
said Moore and Cornwall have taken salaries never less than $5000 
a year, and most of the time at the rate of $6000 a year; that in the 
beginning before there was any money available for the payment of 
them, they were allowed to accumulate so that when the Company 
did receive money, it could be applied to the payment of the salaries 
in arrears; and further defendant says that for the. entire period 
(with the possible exception of a month or two) during which the 
said Charles T. Moore was adjudged to be a lunatic by this court, 
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lie was paid a salary at (lie rate of $3000 a year by said Planograph 
Company, with full knowledge of the President of the Company and 
the Board of Directors. In addition to the salaries of $6000 paid the 
said Moore and Cornwall, the president of the Company, Ernest M. 
Pease, has a salary of like amount. 

And again as showing the reckless and lawless manner in which 
the affairs of the said Planograph Company have been managed, 
defendant says that in issuing the said Planograph stock the officers 
of the Company failed to comply with the revenue laws then in force 
and did not attach the proper amount of stamps, so that very 
46 recently the Company was called upon to pay a large sum to 
the United States Government for such failure; and defend¬ 
ant avers that this failure to put on the proper stamps was not merely 
accidental, inasmuch as ITcnry L. Bryan, the Secretary of the Plano¬ 
graph Company is in the office of the Editor of Laws in the United 
States Department of State, and as the question of stamping the cer¬ 
tificates of stock was brought to the attention of the Planograph 
Company when this defendant Company and its stockholders re¬ 
ceived their planograph stock, its (defendant Company’s) officers at 
that time insisting that the stock should be properly stamped. 

16. And defendant further says that many of the facts and cir¬ 
cumstances on which the allegations herein made are based were 


not learned until after the suit by this defendant and others against 
the said Planograph Company, Cornwall, Moore, Bryan, and others, 
referred to in the plaintiff's bill of complaint, had been instituted in 
the Circuit Court of Kanawha County, West Virginia, and that then 
said facts were learned through the disclosures directly or indirectly 
resulting therefrom. # 

17. This defendant admits on the allegations set forth in the bill 
of complaint that the plaintiff .is entitled to resign and be relieved 
of its trust, but it alleges on information and belief that the New 
York Trust Company has not consented to accept said trust, and fur¬ 
ther that no other responsible trust company will be likely to accept 
the same if it has full knowledge of the facts, and in view 
47 of all the facts and circumstances hereinabove set forth, in¬ 
cluding the restraining orders granted by this Court in Equity 
Suits Nos. 26781 and 26847, referred to in the bill of complaint, 
which orders still remain in force, and prohibit the removal or trans¬ 
fer of the said 85,005 shares of Planograph stock, defendant submits 
that the plaintiff can be granted relief and the rights of all parties 
protected only by the appointment of a receiver for the said 35,005 
shares of Planograph stock affected by said trust, who shall hold 
said stock subject to the orders of this Court until the rights of the 
various claimants thereto have been settled and determined. 


[seal.] THE MOORE PRINTING TYPEWRITER 

COMPANY, 

By RUSSELL W. MONTAGUE, Its President. 


CHARLES A. KEIGWIN, 

GEORGE P. MONTAGUE, 

Attorneys for Defendant Company, and of Counsel. 

4—1854a 
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Russell W. Montague, being duly sworn, says that he is the Presi¬ 
dent of The Moore Printing Typewriter Company, as well as one 
of the defendants in the above entitled cause, that he has read the 
foregoing answer of the said Company, and that the facts and alle¬ 
gations therein contained are true except in so far as they are therein 
stated to be on information and belief, and that so far as they are 
therein stated to be on information and belief, he believes them to be 

tTUe ' RUSSELL W. MONTAGUE. 

48 Subscribed and sworn to before me this 81st day of August, 

1907. 

[seal.] W. B. HINES, 

Notary Public, Greenbrier County, West Virginia. 


District of Columbia, City of Washington, ss: 

George P. Montague, being duly sworn, says that he is the Vice 
President of the Moore Printing Typewriter Company, as well as 
one of the defendants in the above entitled cause, that lie has read 
the foregoing answer of the said Company, and that the facts and 
allegations therein contained are true except in so far as they are 
therein stated to be on information and belief, and that so far as they 
are therein stated to be on information and belief, he believes them, 
to be true. 

GEORGE P. MONTAGUE. 

Subscribed and sworn to before me this 3d day of September, 190/. 

j seal. ] CHARLES LOWELL HOWARD, * 

Notary Public, D. C. 


49 Exhibit A. 

i 

, i 

Office of George Prescott Montague, Counsellor-at-Law, McGill f 
" Building, 908 G Street N. W. j 

Washington, D. C., May 22, 1906. \ 

l 

National Safe Deposit, Savings and Trust Company of the District 
of Columbia, Washington, D. C. 

Gentlemen: Referring to the thirty-five thousand and five 
(35005) shares of stock of American Planograph Company held by I 
your Company as trustee, and voted by it through its agents at the 
Annual Meeting of the stockholders of American Planograph Com- ; 
pany, held at Charlestown, West Virginia, May 16, 1906, you are I 
hereby notified that a large part of said thirty-five thousand and 
five (35005) shares of stock is claimed by the undersigned to be 
subject to a trust for them, and that suit is now pending in the Cir- ; 
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cuit Court of Kanawha County, West Virginia, to determine, among 
other things, the ownership thereof, being a suit in equity brought 
by 

The Moore Printing Typewriter Company, Russell W. Monta¬ 
gue and George P. Montague, for Themselves and Others, 
Plaintiffs, 

vs. 

American Planogratii Company, George R. Cornwall, 
50 Bessie P. Cornwall, Charles T. Moore, Richard C. 

Thompson, Individually and as Committee of said 
Charles T. Moore, an Adjudged Lunatic; Henry L. Bryan, 
Marian Bryan, Wintiirop Pond, John H. White, Rudolph 
Kauffmann, John T. Granger, Defendants, 


and you are hereby cautioned against transferring said stock or part¬ 
ing with the possession of it, as the undersigned claim that such 
stock being subject to a trust in their favor, you will be liable, after 
this notice, to account to them for such portion thereof as may be 
adjudged in said suit, or otherwise shown, to be their property, or 
property in which they, or any of them, have a beneficial interest. 

Particular reference is made to certificates issued for a block of 
about twenty-seven thousand (27,000) shares of stock of American 
Planograph Company, formerly represented by the following certifi¬ 
cates, viz: 


Certificate No. 9, Bessie P. Cornwall 

it it 1A it it 


“ “ 11, Marian Bryan . 

tt tt ^9 a a 

11 u 13, Henry L. Bryan 

tt tt 1 A tt tt 


“ “ 262, Chas. T. Moore. 

“ “ 265, “ “ . 

tt tt tt U 

“ “ 507, Winthrop Pond . 

“ “ 607, “ “ . 

51 Also shares supposed to be carried on the books of the 
Company until very recently in the name of Charles 
T. Moore, being stock issued for Cert. No. 5, 1000 shares 

No. 6,1000 shares 
“ 510, 3944 shares 
“ 508,1000 shares 


1000 

1000 

1000 

1000 

5 

5 

65 

40 

5500 

8887 

1500 


6944 


26946 

The certificates now representing these. twenty-six thousand nine 
hundred and forty-six (26946) shares can easily be ascertained by 
reference to the books of the Company. 
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The amount of stock of American Planograph Company in con¬ 
troversy in the above mentioned suit is more than thirty thousand 
(30,000) shares. 

Yours very truly, 

THE MOORE PRINTING TYPE¬ 
WRITER COMPW1Y, 

By RUSSELL W. MONTAGUE, 

Its President. 

RUSSELL W. MONTAGUE and 

GEORGE P. MONTAGUE, 

For Themselves and Other s Stockholders and Creditors of 
The Moore Printing Typewriter Company as well as for 
Other Stockholders of The Lino matrix and American 
Planograph Companies. 

May 22, 1906. 

Copy of the within notice served on the National Safe Deposit Sav¬ 
ings and Trust Company of the District of Columbia by leaving 
copy with Thomas R. Jones, President of said Company this day 
at 1:45 P. M. 

LAWRENCE HUFTY. 

FRANCIS HUFTY. 


52 Exhibit P>. j 

j 

Filed September 3, 1907. 

New York City, 

State oe New York, January 1 Sth, 1900. 

This contract made and entered into the dav first above written 

t. 

by and between Geo. R. Cornwall, of Mt. Vernon, in the State of 
New York, and Charles T. Moore, of the Citv of Washington and 
District of Columbia: 

Witnesseth: That the said Cornwall has this day contracted with 
the said Moore for his professional and technical services for the 
following purposes: 

1st. To prepare applications for letters patent for certain inven¬ 
tions of said Cornwall and to prosecute the same to a final issue 
before the United States Patent Office, 

2d. To inspect, supervise and advise all employes of said Cornwall | 
engaged upon the work forming the subject-matter of said applica¬ 
tions. ] 

3d. To advise said Cornwall as to the purchase of other inventions j 
and patents and make examinations of the records of the United j 
States Patent Office in relation thereto. i* 

4th. To assist said Cornwall in promoting a Company to develop 
his, said Cornwall’s, inventions and to procure the necessary capital j 
therefor. 
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5th. To bring and prosecute any and all suits in law or equity 
that may be necessary to defend or assert said Cornwall’s 
53 rights under said patents, or to assist other counsel in so 
doing. 

And it is further agreed, that if the said Moore shall he instru¬ 
mental in disposing of not less than one thousand two hundred 
shares, (1,200) of the stock in the Company agreed to be promoted 
at not less than twenty dollars ($20) per share, after such stock 
shall be ready for issue, then the said Cornwall agrees to divide with 
the said Moore equally all that he, the said Cornwall, shall receive 
from the promotion of said Company, either in stock, money, 
royalties, or other considerations of whatever nature. 

And it is further understood and agreed that when the said 
Moore shall have disposed of, or been instrumental in having one 
thousand two hundred shares of said stock disposed of at twenty 
dollars per share, as herein referred to, that then and in that event, 
he shall be entitled to receive the consideration above mentioned and 
that in the event of his death or disability the same shall go to his 
wife, heirs or legal representatives, and that if said Moore- continues 
to serve the said Cornwall or the Corporation to be chartered and 
organized, he shall receive for his services such compensation as 
may be agreed upon, but in no case shall such compensation be less 
than Five Thousand Dollars ($5,000) per annum. 

It is further understood and agreed that nothing in this contract 
obligates the said Moore to invent for the said Cornwall or the Cor¬ 
poration to bo chartered and organized, or to discloso to them or 
either of them any invention or inventions he has heretofore made 
or to affect in any way the title that any person, persons or corpora¬ 
tion may have heretofore legally acquired, or to do any act in con¬ 
travention thereof, but he does obligate himself to give his time and 
energies in promoting the interests of said Cornwall and not to use 
his time and services in inventing for himself or others during the 
time above stated. 

GEORGE R. CORNWALL. [seal.] 
CHAS. T. MOORE. [seal.] 

Witness: 

CECIL II. MOORE. 


54 


July 3 1st, 1902. 


Mr. Moore having been instrumental in disposing of the stock as 
above provided for and having complied with the provisions of this 
agreement is entitled to the full consideration. 

GEO. R. CORNWALL. 
CHAS. T. MOORE. 

Witness: 

CECIL II. MOORE. 


State of New York, City and Comity of New York , ss: 

This is to certify that I, Clias. Clyde Wall a Notary Public for 
above mentioned State and County have compared the within in- 
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strum ent word for word with the original document and have found 
this copy to be identical with the original, I hereby also certify that 
I have compared the signatures on the original instrument with the 
signatures on file in the Second National Bank of the City of New 
York and to the best of my knowledge and belief tliev are written 
bv the same people and are undoubtedly genuine 

Witness mv hand and official seal this lltli dav of August 1904 
[official seal. | ^ CIIAS. CLYDE WALL, 

Notary Public No. 17, New York County. 

Commission expires Mar. 30, 1905. 


Exhibit C. 


This Memorandarn of an Agreement made this — day of-, 

1900, witnerndh: 

That George R. Cornwall, Charles T. Moore and Henry L. Bryan, 
have this dav mutually covenanted and agreed each with the other, 
as follows: 


Oo 


Whereas the said Cornwall is the inventor of sundry im¬ 
provements in and relating to the art of planographic print¬ 
ing, and of methods and processes for forming planographic 
gns, and means for transferring the same to printing surfaces, 
and for printing from such transfers, and has also made certain im¬ 
provements in and relating to the plates, forms and presses used in 
printing from planographic designs, and 

Whereas Charles T. Moore is also the inventor of certain machines 
for printing and justifying the printed lines, as well as of machinery 
for perforating composing ribbons and ribbons for justifying, which 
inventions are adapted to be used in planographic work and for pre¬ 
paring letter press designs for inkless or chemical printing, and 
Whereas the said Moore by reason of enforced litigation to protect 
his interest in his said inventions cannot obtain the capital necessary 
to perfect the same or to enable him to make further inventions and 
improvements and reduce the same to practical operation whereby 
they may become profitable to himself and useful to the public ; and 
Whereas the said Cornwall is satisfied that if the said Moore should 
reduce his inventions to practice and obtain the capital and legal 
redress he is seeking it would greatly affect the value of his Cornwall’s 


inventions. 

Now, therefore , it is mutually agreed by and between the said 
Cornwall and Moore that it is greatly to the interest of each that 
one alone should devote his time to working out the inventions, 
and that the other should give such advice and counsel as his long 
experience and intimate knowledge of the business will enable him 
to do; and to this end it is agreed that the said Cornwall is to devote 
his time to inventing and constructing machines for producing the 
planographic designs and the methods, processes and appliances for 
transferring and printing or reproducing the same, while the said 
Moore is to use his knowledge and experience in assisting the said 
Cornwall to obtain good and valid patents for his, Cornwall’s, in- 
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ventions, and is not to use the knowledge be obtains from .the said 
Cornwall to make inventions of his own, but is to give said Cornwall 
the benefit of all ideas that may occur to him while preparing or 
assisting in the preparation of the specifications and claims 
56 for the applications for letters patent 'filed by the said Corn¬ 
wall. The said Moore is to further assist the said Cornwall in 
raising capital to develop and market the inventions, and to assist 
in defending them against infringement and litigation. And it is 
especially understood and agreed that nothing herein contained shall 
require the said Moore or the said Cornwall to convey any patent 
or property, or to render any service for which they are at -present 
legally bound to any other person or corporation. This agreement 
being intended to enable the said Moore to receive compensation 
for his personal services, intimate knowledge and long experience 
and to use the same in the interest of the said Cornwall, and not 
in promoting his own inventions in opposition thereto and to enable 
the said Cornwall to realize on his inventions without threatened 
competition. 


And whereas Henry L. Bryan has aided and assisted the said 
Cornwall and Moore in organizing the American Planograpli Com¬ 
pany, and has spent large sums of money in assisting them to take 
tlie preliminary steps prior to presenting the enterprise to Capitalists 
and has devoted much time and given his legal services in further¬ 
ance of the enterprise, 

Now, therefore, it is agreed by and between the said George R. 
Cornwall, Charles T. Moore and Henry L. Bryan for and in con¬ 
sideration of the services herein recited as well as other valuable 
considerations moving them and for the further sum of one dollar 
paid by each of the parties to one another, the receipt whereof is 
hereby acknowledged. That they shall share equally in all the 
proceeds and benefits arising from the promotion, introduction and 
sale of the said inventions and patents or the stock of the Company 
organized to develop the same, except as hereinafter provided as to 
George R. Cornwall and Charles T. Moore. And in futherance of 
this agreement it is understood that the said Henry L. Bryan is to 
receive 14,995 shares of the full paid Capital stock of the American 
Planograph Company which shares are to be held by the said Bryan 
in trust for the following purposes, to wit: 

Nine shares to Edward C. Miles; nine shares to George 
57 Snider; nine shares to Charles Miles; nine shares to Guy 
Rodman; nine shares to Mr. Fran coni; and one hundred 
shares to Winthrop Pond. 

Two hundred and fifty shares are to be sold at ten dollars per 
share, to provide a fund of two thousand five hundred dollars 
($2,500.00), which fund is to be used as follows: 

One thousand dollars is to be paid to George R. Cornwall to enable 
him to exhibit his machines, methods and processes in and relating 
to Planographic printing, and one thousand dollars is to be paid 
to Charles T. Moore for aiding such exhibitions, and five hundred 
dollars is to be paid to Henry L. Bryan for like services. 

Three thousand shares are to be sold at not less than ten dollars 
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per share which is to he expended as follows: First, to pay to George 
R. Cornwall and Charles T. Moore each the sum of seven thousand 
five hundred dollars in cash and a salary of one hundred dollars per 
week; to pay for such help and assistance as they may require for 
tools, appliances and materials; for office and shop rent and for 
traveling and other expenses that may be necessary for the mutual 
interests of all. 

And three thousand shares are to he sold for not less than one 
hundred thousand dollars, which sum is to be paid to George R. 
Cornwall and Charles T. Moore in equal moi-ties, or to such assignee, 
or agent as they or either of them may name or appoint to receive 
their proportion of said sum. And after the issue and delivery 
of the above named stock the remaining shares are to be issued to 


George R. Cornwall. Charles T. Moore and Ilenrv L. Brvan in an 
equal number of shares to each. And it is further agreed that until 
the stock of the American Planograph Company held by Henry L. 
Bryan in trust shall have been divided in accordance with the terms 
of the trust, the said Bryan, trustee, shall vote the same one-third 
as directed bv said Cornwall and one-third as directed bv said Moore. 


It is further understood and agreed that the said George R. Corn¬ 
wall is to demand a royalty upon all patented machines and 
58 processes in or relating in any way to planographic printing 
and that he is to divide the same equally with the said Moore. 
And that if the Capital Stock of the American Planograph Company 
shall be increased, or preferred stock shall be issued or bv anv means 
the corporation by its own act issues other or increased securities 
the corporation is to make over to the said Cornwall and Moore 
enough of said securities to keep their holdings in the Company 
equal to what it may be at the time of such issue or increase or make 
them other compensation therefor. And it is further understood that 
the said Cornwall will upon demand of said Moore give him a 
written order upon the American Planograph Company for his, 
the said Moore’s part of such royalties, or increase of stock, and that 
before the control of the Company passes from the said Moore, 
Cornwall and Bryan they will have the Company accept such order, 
and ratify the same. 

It is further understood that all inventions of said Cornwall of 


whatever nature if they relate to the art of printing or typewriting 
are to be assigned to the American Planograph Company unless all 
parties to this agreement are satisfied to make other disposition of the 
same. And that the patents for the same taken in all foreign 
countries are to be assigned to Ilenry L. Bryan, Trustee, for the 
benefit of George R. Cornwall, Charles T. Moore and said Bryan, 
each to have an equal interest in the same and to contribute equally 
to the expense of procuring the patents and promoting the introduc¬ 
tion of the inventions abroad, or selling the same. 









NATIONAL SAVINGS AND TRUST CO. ET AL. 


33 


Exhibit D. 

% 

This supplementary agreement by and between George It. Corn¬ 
wall, Charles T. Moore and Henry L. Bryan, Witnesseth: 

That of the money received from Andrew" Devine, Geo. R. Corn¬ 
wall is to have $3,000 and Chas. T. Moore is to have $8,000, and 
that each is to pay Henry L. Bryan $500; $3,000 is to be 
59 deposited in the Corn Exchange Bank to the credit of George 
R. Corn Avail and Cecil II. Moore, jointly, for the expenses of 
shop patents, salaries, etc., and $3,000 is to be deposited to the joint 
account of Geo. R. Cornwall, Chas. T. Moore and Henry L. Bryan 
in the Second National Bank of New" York; 

That of the stock remaining after the sale of 1,500 shares to 
Andrew" Devine and the deposit of 6,500 shares for delivery to him 
upon the payment of $270,000, there shall be delivered immediately 
to Geo. R. Cornwall, Chas. T. Moore and Henry L. Bryan 1,000 
shares each, and to Chas. T. Moore five shares in addition; 

That of the moneys received from the sale of the remaining stock 
and also from the 6,500 shares issued Andrew" Devine, and held in 
escroAV, there shall he paid to Geo. R. Cornwall $100,000, to Chas. 
T. Moore $100,000 and to Henry B. Bryan a sum sufficient to make 
with what he has already received, $5,000, and the balance remain¬ 
ing after such distribution shall be divided into three equal parts 
so that Geo. R. Cornwall, Chas. T. Moore and Henry L. Bryan shall 
each receive one-third thereof; 

That all moneys hereafter received from the sale of stock shall 
be deposited in the Second National Bank of New York, to the joint 
account of George R. Cornwall, Chas. T. Moore and Henry L. Bryan. 

December 12th, 1900 

CHAS. T. MOORE. 
HENRY L. BRYAN. 
GEO. R. CORNWALL. 

Witness: 

CECIL H. MOORE. 


60 Exhibit E. 

Extract from the Minutes of the Meeting of the Stockholders of The 
American Planograph Company, Held March 12, 1900. 

“Thereupon, a proposition from George R. Cornwall, offering to 
sell, assign and transfer to this* Company, all his right, title and 
interest in and to his inventions and patents, together with any 
improvements thereon, for exclusive use in the United States and 
Canada, relating to certain methods of surface printing, together 
with a certain apparatus for printing lines of characters by means 
of a perforated tape of paper, the mechanism of same to be operated 
by a key board for effecting the perforations, as set forth in the offer 
of George R. Corn Avail, a copy of Avhich is as follows, viz; 

5—1854a 
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Mt. Vernon, New York, March 12 th, 1900. 

To the American Planograph Company. 

Gentlemen: In connection-with certain discussions and propo¬ 
sitions made between members of your company and myself, I beg 
to submit the following proposition for your consideration, namely: 
I will sell to your company the following inventions and patents 
relating to printing. 

1st. Patent No. 607,915, issued July 26th, 1898, for process of 
intaglio printing. 

61 2nd. Patent No. 614,090, issued Nov. 15th, 1898, for print¬ 
ing machines. 

3rd. Patent No. 630,664, issued August 30th, 1899, for methods 
of making printing designs. 

4th. Patent No. 643,372, issued February 13tli, 1900, for print¬ 
ing machines. 

5th. Patent No. 643,892, issued February 20th, 1900, for methods 
of forming acid resistant printing designs. 

6th. Application for U. 8. Patent. Serial No. 694,360, for im¬ 
provements in printing plates. 

7tli. A proposed design producing apparatus which automatically 
prints and justifies lines of characters by means of a perforated tape 
of paper, and the mechanism operated by keyboard for effecting the 
perforations, and upon which apparatus it is intended to make ap¬ 
plications for patents, together with all future improvements on all 
said inventions and patents, for use within the United States and 
Dominion of Canada, and I agree to make application for Canadian 
Letters Patent on the foregoing inventions and those covered by the 
United States Letters Patent, whenever requested so to do by your 
Company; vour Company to pay all fees and expenses connected 
therewith. 

These patents and inventions, together with improvements 
thereon, are offered you for the sum of $1,499,900, payable as to 
$400, in cash, and the balance, viz: $1,499,500. payable to me in 
14,995 shares of the capital stock of your company, at its par value 
of $100 per share, and as a further consideration for such 

62 transfer of patents and inventions to your company, its 
successors, assigns, or licensees, ten per cent, of all gross 

amounts of money or other consideration, received by it, from the. 
sale, lease, rent, license or otherwise, of any of the patents, processes, 
methods, mechanisms, or from the business connected therewith, or 
pertaining thereto. 

Upon the notification of the acceptance of this proposition by your 
company, the assignments of the patents, already issued and the 
applications for the patents will be properly executed and trans¬ 
ferred to vour company, with such other papers as may be necessary 
to fully vest or complete title in such patents and inventions to your 
company. 

Very respectively, 

(S’d) GEORGE R. CORNWALL. 

The foregoing proposition from George R, Cornwall was 
thoroughly considered, and after due discussion, on motion of Mr. 
Snyder, seconded by Mr. Rodman, it was unanimously 
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Resolved, That the offer of George R. Cornwall, above set forth, 
be and the same is hereby accepted, and the proper officers of this 
company are hereby authorized and directed to pay to said Cornwall 
the sum of $1,499,900, in the manner set forth in the foregoing 
offer of George R. Cornwall, whenever in their judgment, the said 
Cornwall shall execute the proper papers transferring to this com¬ 
pany title to the aforementioned Letters Patent of the United States 
and the U. S. application for patent, together with an assign¬ 
ment to this company of the said Cornwall’s right, title and 

63 interest for the United States and Canada, in and to the 
apparatus described as article 7th in the offer of said Corn¬ 
wall, above set forth.” 

64 Exhibit F. 

Confidential. 

“Tiie Deer's Head Inn/' 
Elizabethtown, N. II., Sept. 19, 1900. 

My Dear Mr. Moore: 

Thanks for your favor of the 17th. I am glad to hear that you 
are back in Washington again and that you have had a very pleas¬ 
ant vacation. You needed a long rest very badly when you left 
Washington, and now, that you have had it, I hope you are feeling 
the greatest benefit of it. 

Before I left Washington I heard that you were stopping at the 
United States Hotel, Saratoga. So when I reached New York on 
my way up here I telegraphed you to meet me on the arrival of the 
train, but not meeting you there I took it for granted that you had 
departed for other green fields and pastures new. 

Just before leaving Washington I got some very important in¬ 
formation about the aluminum business, which, if there was anything 
in it I wanted you to know, so that you might properly safe-guard 
yourself in any agreement you might make in regard to your in¬ 
vention. I also wanted to tell vou that Mr. McLean would not re- 

i 

turn until the latter part of this month, in order that you might not 
work yourself to death in an attempt to get your matter ready by 
his return, which was to have been the latter part of August. Now 
that you are in Washington I suppose you have seen Scott Towers 
and that he has imparted to you the information he has concerning 
the ownership of certain aluminum patents. If not, see him and 
speak to him on the subject. If his information is correct, the only 
real valuable thing in connection with the enterprise would be your 
own invention, and I wanted you to know that fact before you had 
bound yourself hand and foot. 

I am very much pleased to hear that you will be able to make a 
good showing to our parties early next month. I am with you in 
the suggestion that if they are not willing to take hold of the matter, 
we can very readily get some others who will be glad to do so. 

I leave here on Tuesday next and will probably be in Washington 
by Friday or Saturday of next week, when I hope to see you and 
have a good talk with you. 

Very sincerely yours, 

Chas. T. Moore, Esq., Washington, D. C. 


H. J. GENSLER. 
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Exhibit G. 
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66 Exhibit II. 

[Envelope addressed to Mr. Charles T. Moore, Hotel Frontenace, 
Quebec.] 

[Return card in corner: G. R. Cornwall, Mt. Vernon, New 
York.] 

[Postmarked Station II, New York, N. Y., Jul- 9, 5 P. M. 1900.] 

[Back of envelope postmarked Quebec, Canada, C., J’y 10, ’00.] 

38 East 9th St 

New York July 9th 1900 
Monday P M 

My dear C. T 

Well you are hard to locate I tried to find you at the 
Prince Edwards Island address vou sent, from Boston At least I 
tried to telegraph to you there and to send a letter to you there but 
both of the Telegraph Cos & the Post Office dept, said they couldnt 
find any such station or P. O as Grand Frecadie Beach on the Island 
so I saved my money & didn’t telegraph. 

Then your telegram came Friday from Fabyans White Mts. & 
I immediately telegraphed to you. Later your letter came from 
there. 

I suppose you are now somewhere in touch with Quebec & ac¬ 
cording to latest word from you I telegraphed to you there Care 
Frontenac Hotel this morning & will send this to the same address 

Now for the Business Situation. Stevens turned up O. K. with 

his 2300 divided as follows— 

Certificate No. 64. W. G. Stevens 10 shares 
“ No. 65. S. G. Stevens 34 “ 

“ No. 66. Florence M. Bodine 14“ 

He had checks aggregating 2,308 33/100 Exchange on one check 
cost 33c so net amt. was $2,308. One check for a thousand, was 
improperly endorsed by his sister so he had to return it to her for 
correct endorsement. Tt is due here Wednesday A M.— (delay 
because she is camping out) Money is in his bank-so its OK 

67 I banked the remaining $1,308 in Produce Exchange 
Trust Co, to Cr Henry L. Bryan Trustee 

This morning Mr. A. D. Puffer, of Boston was in with Kerr. (He 
is the head of the Soda Fountain trust & is Kerrs Pa in law). He 
agreed to take 50 shares. & instructed me to mail it to him at Boston 
today. & when he receives it Tuesday A M. he will send a check 
payable to ITenry L. Bryan Trustee Amt. to be $3.750— He is 
several times a millionaire He said perhaps when he got to Boston 
he would send for 50 shares more 

Now in regard to others—We have confined ourselves almost 
entirely to A Mr Drake, who has given us reason to believe he would 
take 500 shares. The hang is in his partner Dinwiddie Nothing is 
settled one way or the other but they have occupied all our time 
for the last week—Then my sisters sickness has taken me to 



38 


THE MOORE PRINTING TYPEWRITER CO. ET AL. VS. 


Brooklyn daily She is yet hanging between life & death—but now 
the chances in her favor are increasing a little. 

Another thing has made work almost impossible .the intense heat. 


up in the 90 s for about a week—<fc the humidity horrible. This— 
with the 4th of July has really stopped business—People havnt 
ambition enough to do more than live. & nothing interests or en¬ 
thuses them Its wasting good ammunition to shoot at a man when 
he is almost dead from heat <fc humidity 

Kerr goes away for two weeks this Saturday lie, like all of us, 
is tired out with the intense heat. T must admit I am pretty rocky 
myself & cant half do my work justice. 

We will do our best to clean up all we can this week before Kerr 
goes.—The amt we can be sure of is the 1308. banked.—Stevens 


remaining 1000, & Puffers $3750. and after Aug 1st Crawfords 
3,750—in all $9,808. This should carry us through even if no 
more comes in. 


Now I am going to make a suggestion in line with yours—Lets 
shut up the shop at the end of this week.—Have Walter with the 
Mechanical & Patent Office draughtsmen join you at some con¬ 
venient place & get everything ready to make the Domestic & Foreign 
patent applications as early as possible 
68 The hang with any good big trade is on the patents If 

we have the applications in we can make a big go in any one 
of several directions with McLean or others as we may elect If the 
McLean deal should fall. 1 would suggest that we increase Our 
Capital to say $5,000,000—the limit in West Ya .—& then with our 
patent applications filed we can sell all the stock we want to dispose 
of at 50c at least or make a big deal. 

Now about the Foreign patents. A friend of mine—a German 
American. A Mr. Adler, wants to handle the Continental patents. 

He stands ready, he assures me, to put up with us—say $15,000 for 
an option for 6 months, from time we- turn over to him a little 

machine to take abroad—to show his parties. We to put up. the 
patents in “escro subject to his order when he pays us our price 
We havnt got as far as price yet I wanted to hear from von first. 
The territory he wants to cover is the Continent of Europe, not 

England or her Colonies. What price would you say? Of course 
the $15,000 is forfeited to us if he doesnt make the sale Here again 
we must have patent applications filed or ready to file before we can 
close a deal. He is a straight reliable man & means business 

Now in regard to England and her Colonies. A friend of Kerrs, 
A Mr. Greig—the American representative of Pearson, wants to 
handle & through Pearson—He offers to have Pearson, or Carey 
his partner come over here & see it on, say Sept. 1st or when we elect 
& says they will put up, say $20,000 to $25,000—or thereabouts, 
for an option to buy the English & Colonial rights wants six months 
time on option. What say you. What price shall we ask them? 

There again it is necessary to have English and Colonial patents 
ready to file— 

Now old man. wouldn’t it be a good plan for us to devote our 
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time between now and Sept b t to getting patent applications &c 
in order? Also let Walter have his Vacation & all of us get 
thoroughly rested for the fall campaign? I ought to have some 
rest myself, the Doctor tells me. 

69 The $9.808—will make things perfectly easy until Sept. 
1st at least & with our affairs in good shape, by good shape I 

mean patent applications all ready to file all over the world, can 
immediately raise from $40,000 to $50,000 on the English & 
European rights & then, if we want to, can hold the American Co. 
for ourselves, until its bigger. 

I carry out vour instructions carefully as to exposing the machine 
& the boys are both posted as to the importance of letting no one 

in on any pretext 

Now old man let me hear what you think is best”to do If you 
can suggest anything different from what I propose I’m agreeable— 
always—as you know—We are in this fight for a fortune & if we 
stick to it, we will win for a dead certainty. 

I don’t know where Henry is—I heard from him last Monday, 
the 2nd from Medfield Mass. & nothing since He said he was going 
from there to Cherry Valley—where that is I don’t know—& then 
on the 5th would be in Milford—I sent a letter to Milford enclosing 
stock certificates for his Signature on the 5th but they havnt turned 
up here yet Fortunately Stevens, was willing to take my receipt 
in place of the stock itself 

I will telegraph there tonight & see if I can. find him Have just 
as good a time as you can & get that think trap in A No 1. order. 
I wish I were with you—from' the bottom of my heart—I suppose 
you will come back to some cool place near N. Y. w r here Gribben & 
the draughtsmen can join you. I will want to run up & see you too. 
Don’t try to come to the city.—It is so hot that it might put you out 
again & you can’t afford that, of all things. I have just observed 
the size of this letter, but it will have to go. Instead of the daily 
notes I expected to send, as I had no address, I give every thing for 
the week in one letter. 

With kindest regards 
Ever your 

GEO R CORNWALL. 

To 

Chas T. Moore Esq 
Hotel Frontenac 
Quebec 

70 • Exhibit I. 

Hartford, Conn., Aug. 10 th, 1900, 

Mr. Chas. T. Moore, United States Hotel, Saratoga Springs, N. Y. 
Dear Mr. Moore: 

Your telegram & letter duly received very glad to hear from you 
I am very glad to learn that you will send for me so soon. 

Aug 10th is the date agreed upon by Mr Corwall and I and 
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when I saw him last Monday lie told me the contract would begin 
with that day so I am sending with this the work I have done today 
of course I could go right ahead and design mechanism complete 
to accomplish the desired results but 1 only done this lor tun be¬ 
cause 1 have to do something I can’t be idle. You can read it 
then laugh and throw it away but it is all new I never saw any¬ 
thing like it except your machines. Please send transportation ex¬ 
penses when you want me and I will wire you the train to expect 
me on Mrs G.—can stay here until we are permanant but I would 
like to have her with me. 

We are all well but its mighty hot here Trust this finds you 
well and Mrs Moore also. 1 am ready to come at any time: 
i am very respectfully at your service. 

‘ RALPH A. GLEASON, 

64 Russ. St., Hartford, Conn. 


71 Exhibit J. 

This indenture, made this '24tli day of May, 1901, between ‘‘The 
Moore Printing Typewriter Company,” of West Virginia, of the 
first part, and Charles T. Moore and Russell W. Montague of the 
second part. 

Whereas, at a meeting of the Board of Directors of the said “The 
Moore Printing Typewriter Company,” held at the office of the said 
company in Washington City, District of Columbia, on the 29th 
day of April, 1901, it was resolved that the said Company should 
sell, transfer, and assign, unto Charles T. Moore and Russell W. 
Montague all inventions and patent rights owned by the said Com¬ 
pany, together with all machines, models, and processes, and all 
other property and rights of whatever description, owned or con¬ 
trolled by the said Company, upon certain terms and conditions 
therein set forth; 

And whereas, at the annual meeting of the stockholders of the 
said “The Moore Printing Typewriter Company,” held on the 14th 
day of May, 1901, at Charles Town, Jefferson County, West Virginia, 
pursuant to due notice, the said resolutions which has been so 
adopted by the Board of Directors were ratified'and confirmed by a 
vote of five thousand seven hundred and fifty-five (5,755) shares in 
the affirmative, as against five hundred* and twenty-six (526) shares 
in the negative, the said five thousand seven hundred and fifty-five 
shares amounting to over three-fourths (%) of all the outstanding 
stock of the said Company; 

And whereas, it was further resolved at said stockholders’ meeting, 
bv the same vote, that the President and Secretary of the said Com- 
pany should convey and transfer unto Charles T. Moore and Russell 
W. Montague, by proper and sufficient instrument, all the property 
and rights of the said Company, as specified in said resolutions of 
the Board of Directors, and that the seal of the Company should be 
affixed thereto, in order that the said Charles T. Moore and Russell 
W. Montague could carry out all of the provisions of the aforesaid 
resolutions; 
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Now, therefore, this instrument w-itnesseth: That the said party of 
the first part, in consideration of the premises, and of the sum of 
ten (10) dollars to it in hand paid at and before the sealing 
72 and delivery of this instrument, the receipt whereof is hereby 
acknowledged, and in further consideration of certain things 
to be done and performed by the said Charles T. Moore and Russell 
W. Montague, specified in the said resolutions, doth grant, convey, 
transfer, set over, and assign, absolutely, and without qualification, 
all inventions, and patent rights covering inventions, owned by the 
said “The Moore Printing Typewriter Company,” and especially, 
all interest or interests in inventions and patent rights that the said 
Company may control in and relating to typewriting machines, 
matrix making machines, typesetting and matrix assembling 
machines, and all machines, methods, and processes for 
producing printing surfaces whether in relief, intaglio, or piano- 
graph form, and all inventions in and relating to the sub¬ 
ject-matter of such machines, methods and processes, whether for 
the reading of proof, justifying, or the preparation of automatic 
composers or controllers, or other auxiliaries intended for use in 
the production of print or printing surfaces, and, in particular, the 
following patents, viz: 

No. 419,864, dated January 21, 1890, issued to Charles T. Moore, 
of Washington, District of Columbia for typewriting machine, and 
No. 549,528, dated November 12, 1895, issued to Charles T. Moore, 
assignor, of Washington, District of Columbia, regularly assigned to 
the said “The Moore Printing Typewriter Company,” of West Vir¬ 
ginia, together with all machines, models, and drawings, and all 
other property and rights, of whatever description, owned or con¬ 
trolled by the said “The Moore Printing Typewriter Company.” 

Witness the following signatures and seal. 

THE MOORE PRINTING TYPEWRITER • 
COMPANY, 

By RUSSELL W. MONTAGUE, Its President . 

R, K. CAUTLEY, 

Secretary of The Moore Printing Typewriter Company. 
[corporate seal.] 

Attest * 

R. K. CAUTLEY, Secretary. 

73 District of Columbia, City of Washington, ss: 

I, Henry L. Bryan, a Notary Public in and for the City and 
District aforesaid, do certify that Russell W. Montague, the Presi¬ 
dent of “The Moore Printing Typewriter Company,” of West 
Virginia, and R. K. Cautley, the Secretary of said Company, per¬ 
sonally appeared before me in my City and District aforesaid, the 
said persons being personally well known to me, and acknowledged 
the above writing, and hereto annexed, bearing date on the 24th 
day of May, 1901. 

6—1854a 
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Given under my hand and Notarial Seal this 27th day of May, 
1901. 


[notarial seal.] 


HENRY L. BRYAN, 

Notary Public. 


A similar deed, conveying all the property and rights of The Lino- 
matrix Company to the said Charles T. Moore and Russell W. 
Montague, was duly executed and delivered by the Linomatrix 
Company at or about the same time. 


Whereas Charles T. Moore, of Washington, District of Columbia, 
did obtain Letters Patent of the United States for improvements in 
Methods of Printing and in Typewriting Machines bearing date on 
the 21st day of January, 1890, and the Pith day of November, 1895, 
which Letters Patent are numbered respectively, 419,864 and 


549,523; and 

Whereas the said patents were regularly assigned to The Moore 
Printing Typewriter Company, a corporation under the laws of 
West Virginia; and 

Whereas we, Charles T. Moore of Washington City, District of 
Columbia, and Russell W. Montague, of Greenbrier County, West 
Virginia, are now the sole owners of said patents and of all rights 
under the name; and 

Whereas the American Planograph Company, a corporation under 


the laws of West Virginia, 


is desirous of acquiring the entire interest 


in the same; 

Now, therefore, to all whom it may concern, be it known, 
74 That for and in consideration of the sum of ten dollars to 


us in hand paid, the receipt of which is hereby acknowledged 
and of certain agreements this day made, we, the said Charles T. 
Moore and Russell W. Montague have sold, assigned, and trans¬ 
ferred, and by these presents do sell, assign, and transfer, unto the 
said American Planograph Company the whole right, title, and in¬ 
terest in and to the said improvements in Methods of Printing and 
in Typewriting Machines and in and to the Letters Patent therefor 
aforesaid, the same to be held and enjoyed by the said American 
Planograph Company for its own use and behoof, and for the use 
and behoof of its successors and assigns to the full end of the term 


for which said Letters Patent are or may be granted as fully and 
entirely as the same would have been held and enjoyed by us had 
this assignment and sale not been made. 

And the said Charles T. Moore and Russell W. Montague for the 


aforesaid consideration do grant, convey, set over and assign the 
whole right, title and interest absolutely and without qualification 
in and to all inventions and patent rights owned by them for the 
United States relating to the matters herein set forth whether herein 
specified or not and especially interests in the inventions and patent 
rights they may now control in and relating to Typewriting 
Machines, Matrix-Making Machines, Typesetting and Matrix-As¬ 
sembling Machines, and all machines, methods and processes for 
producing printing surfaces whether in relief intaglio or planograph 
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forms, and all inventions in and relating to the subject-matter of 
such machines, methods and processes whether for the reading of 
proof, justifying, or the preparation of automatic composers or con¬ 
trollers, or other auxiliaries intended for use in the production of 
print or printing surfaces, together with all machines, models and 
drawings and all other property and rights of whatever description 
now owned or controlled by the said Charles T. Moore and Russell 
W. Montague, relating to the matters herein set forth. 

75 In testimony whereof, we have hereunto set out our hands 

and affixed our seals in the City of Washington, District of 
Columbia, this first day of June, A. D. 1901. 

CHARLES T. MOORE. [seal.] 

RUSSELL W. MONTAGUE, [seal.] 

In presence of 

J. K. M. NORTON. 

R. B. H. LYON. 


District of Columbia, City of Washington, ss: 


I, R. B. II. Lyon, a Notary Public in and for the City and Dis¬ 
trict aforesaid, do certify that Charles T. Moore and Russell W. 
Montague personally appeared before me in the City and District 
aforesaid, the said persons being well known to me, and acknowl¬ 
edged the above writing bearing date on the first day of June, 1901. 

Given under mv hand and Notarial Seal this — day of June, 
1901. 


R. B. II. LYON, 

Notary Public . 


This Agreement, made this first day of June, nineteen hundred 
and one, by and between the American Planograpli Company, a 
corporation chartered and organized under the laws of the State of 
West Virginia, and Charles T. Moore, of Washington, D. C., and 
Russell W. Montague, of Greenbrier County, West Virginia. 

Witnesseth, That the said Company for and in consideration of 
the sum of $10.00, lawful money of the United States, to it in hand 
paid, the receipt of which is hereby acknowledged, and of an assign¬ 
ment made to it by the aforesaid Moore and Montague, bearing date 
June 1st, 1901, whereby certain patent rights and other property 
were conveyed to it, does hereby covenant and agree as follows: 

That the said Company will, within a reasonable time, increase 
its capital stock to 100,000 shares of the par value of $100 per share, 
and that immediately upon making such increase, it, the said 
76 American Planograph Company, will, in accordance with 
certain resolutions passed by the Board or Directors of The 
Moore Printing Typewriter Company, which resolutions were 
adopted, ratified and confirmed by the stockholders of the said 
Moore Company at its annual meeting held at Charles Town, West 
Virginia, on the 14th day of May, 1901, and in accordance also 
with certain like resolutions passed by the Board of Directors of the 
Linomatrix Company, and afterwards adopted, ratified and con- 
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firmed at a meeting of the stockholders of said Company held at 
Martinsburg, West Virginia, on the 20th day of May, 1901, cause 
to be issued and delivered to the said Charles T. Moore and the said 
Russell W. Montague, 10,000 shares of the Capital Stock of the said 
American Planograph Company, the same to be fully paid and non¬ 
assessable, or the said American Planograph Company will upon the 
written request of the said Moore and Montague, or their legal repre¬ 
sentatives, issue the whole or any part of said stock direct to the 
stockholders of record of the Moore Printing Typewriter Company 
and the Linomatrix Company, according to the several interests of 
said stockholders in their respective companies, as shown by the rec¬ 
ords thereof. 

But nothing in this agreement shall be so construed as to prevent 
the said Planograph Company from changing its present charter or 
taking a new one under the laws of West Virginia or any other 
State, either before or after the increase of its Capital Stock as afore¬ 
said. 

Witness the following signatures and seals. 

THE AMERICAN PLANOGRAPH 
COMPANY. 

CHAS. MILES, President., 

HENRY L. BRYAN, Secretary. 

[Corporate Seal.] 

A.tt'Gst * 

HENRY L. BRYAN, Secretory. 

Knoto all men- by these presents. That whereas it is proposed to 
raise certain capital for the benefit of the American Planograph 
Company, a corporation of West Virginia, amounting to $300,000, 
and 

Whereas it is proposed with that end in view, to increase 
77 the Capital Stock of the American Planograph Company to 
ten million dollars, or 100,000 shares of the par value of 
$100 each, of which 40,000 shares is to remain in the treasury for 
the future use of the Company, or its stockholders, and 

Whereas the undersigned now owns a very large majority of all 
the present stock of the said Company issued to him, full paid and 
non-assessable, for full consideration, and 

Whereas it is proposed to use 36,000 shares of the proposed in¬ 
creased Capital Stock, (exclusive of the 40,000 shares that are to re¬ 
main in the treasury, as aforesaid,) to raise the said working capital 
for the said Company, as well as to raise certain moneys upon the 
said stock for the undersigned, amounting to the sum of $300,000; 

Now, therefore, this agreement witnesseth: that the undersigned 
covenants and agrees, and thereto binds himself, his legal repre¬ 
sentatives and assigns, that should the negotiation now in progress 
for the raising of the said sums for the said Company and the under¬ 
signed fail to be consummated, in that event, one-half of the said 
36,000 shares of stock, to wit, 18,000 shares, as aforesaid, shall re¬ 
main for the benefit of the said Company. It is expressly under¬ 
stood that should the present negotiation fail, and it be deemed 
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advisable to raise a less amount of working capital for the said 
Company, than the said $300,000, so much of the said 18,000 shares 
as may be necessary, may be used for that purpose, and any of the 
said 18,000 shares not so used shall be for the benefit of the said 
Company. It is also understood that the increase in the capital 
stock of the said Company may be made under a new charter if it 
may be deemed advisable. 

June 1st, 1901. 

GEO. R. CORNWALL, [seal.] 

Witness: 

HENRY L. BRYAN. 


78 Exhibit K. 

Washington, D. C., McGill Building, June 12, 1905. 

To the President and Directors of the American Planograph Com¬ 
pany, 31 East 17th St., New York, N. Y. 

Gentlemen : Referring to the request made by R. W. Montague, 
in behalf of himself and other stockholders, at the annual meeting 
of the stockholders of the American Planograph Company, held at 
Charlestown, AVest Virginia, May 17, 1905, for an account of 
eighteen thousand shares of stock belonging to said Company, to 
which no response other than formal acknowledgment has been 
made, the undersigned for themselves and other stockholders now re¬ 
quest that the Board of Directors of said Company furnish them' 
promptly with a full and detailed account of said stock, the same 
being the eighteen thousand shares of stock belonging to the Com¬ 
pany, or held for its benefit, referred to in a certain agreement or 
declaration of trust dated June 1, 1901, and signed by George R. 

•Cornwall, a copy of which is hereto attached; said account to show 
the number of shares sold, the date of each sale and the authority 
therefor, the names of the purchasers, and the amount paid in each 
case, the commissions, if any, paid, and to whom paid, and the 
balance now remaining for the benefit of the Company, and the pres¬ 
ent status of such balance, including contracts or options, if any, 
respecting its sale, to whom given, on what terms, and by what 
authority. 

Also a detailed statement of the expenditures of the sums received 
from such sales. 

R. W. MONTAGUE. 

ALEN’R F. MATHEWS. 
NATI-FL WILSON. 
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Copy. 

Know all men by these presents, That whereas it is proposed to 
raise certain capital for the benefit of the American Planograph 
Company, a corporation of West Virginia, amounting to $300,000, 
and 

Whereas it is proposed with that end in view, to increase the ? 

Capital Stock of the American Planograph Company to ten 
79 million dollars, or 100,000 shares of the par value of $100 

each, of which 40,000 shares is to remain in the treasury for 
the future use of the company, or its stockholders, and 

Whereas the undersigned now owns a very large majority of all * 
the present stock of the said Company issued to him, full paid 
and noil-assessable, for full consideration, and 

Whereas it is proposed to use 36,000 shares of the proposed in¬ 
creased Capital Stock, (exclusive of the 40,000 shares that are to ; 
remain in the treasury, as aforesaid,) to raise the said working cap- i 
ital for the said Company, as well as to raise certain moneys upon j 
the said stock for the undersigned, amounting to the sum of 
$300,000; ' “ | 

Now, therefore, this agreement witnesseth: That the undersigned f 
covenants and agrees, and thereto binds himself, his legal repre- 
sentatives and assigns, that should the negotiation now in progress 
for the raising of the said sums for the said Company and the under- | 
signed fail to he consummated, in that event, one-half of the said 
36,000 shares of stock, to wit, 18,000 shares, as aforesaid, shall re¬ 
main for the benefit N of the said Company. It is expressly under¬ 
stood that should the present negotiation fail, and it be deemed ad¬ 
visable to raise a less amount of working capital for the said Com¬ 
pany, than the said $300,000, so much of the said 18,000 shares 
as may be necessary, may be used for that purpose, and any of the 
said 18,000 shares not so used shall be for the benefit of the said 
Company. 

It is also understood that the increase in the capital stock of the 
said Companv mav be made under a new charter if it mav be 

i t t t/ 

deemed advisable. 

June 1, 1901. 

(Signed) GEO. R, CORNWALL, [seal.] 

Witness : 

HENRY L. BRYAN. 
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80 Joint Answer of Russell W. Montague and George P. 

Montague. 

Filed September 3, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27204. 

National Savings and Trust Company, a Body Corporate, Com¬ 
plainant, 
vs. 

The Moore Printing Typewriter Company and The American 
Planograpii Company, Bodies Corporate; Bussell W. Monta¬ 
gue and George P. Montague, for Themselves and Others; 
Ernest M. Pease, Henry J. Gensler, William C. Mains, John 
D. Morgan, Winthrop Pond, Henry L. Bryan, Marian Bryan, 
William M. Kerr, Andrew Devine, D. C. McEwen, Freder¬ 
ick J. Warburton, John II. White, Alice J. White, Emily J. 
White, George Otis Smith, Henry C. Cornwall, George B. 
Cornwall, Bessie P. Cornwall, James 0. Clepiiane, John T. 
Granger, Budolpii Kauffman, Charles T. Moore, Julia B. 
Moore 1 and Cecil II. Moore, and Henry L. Bryan, Bichard 
C. Thompson, William C. Mains, and J. Keitii M. Norton, 
Defendants. 

Bussell W. Montague and George P. Montague, defendants herein, 
for answer to the Complainant’s bill of complaint in the above- 
entitled cause, say that they are the President and the Vice Presi¬ 
dent, respectively, of The Moore Printing Typewriter Company, 
another of the defendants herein, and that they are both stock¬ 
holders of the American Planograpii Company, and formerly were 
stockholders of the said Moore Printing Typewriter Com- 

81 pany, and equitable stockholders of the Linomatrix Com¬ 
pany, and that they are still interested as stockholders in 

both said last named Companies; that said Bussell W. Montague is 
trustee of certain shares of stock of the American Planograph Com¬ 
pany, to wit, 1444 shares of said stock, held by him for the benefit 
of the creditors and stockholders of the said Moore Printing Type¬ 
writer Company, and that he is also a large creditor of that Company. 

For further answer, said defendants Bussell W. and George P. 
Montague adopt the answer of the said The Moore Printing Type¬ 
writer Company filed in this cause. 

BUSSELL W. MONTAGUE. 
GEOBGE P. MONTAGUE. 

CHABLES A. KEIGWIN, 

GEOBGE P. MONTAGUE, 

Attorneys for Defendants 

R. W. & G. P. Montague and of Counsel. 

Memorandum. 

1907, November 26.—Appearance of A. S. Worthington, for all 
defendants exbept Nos. 1, 3 and 4. 
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82 Answer of All the Defendants Except The Moore Printing 
Typewriter Russel U\ Montague, and George P. 
Montague. 

Filed November 26, 1907. 

* 

In the Supreme Court of the District of Columbia. 


Equity. No. 27204. 

National Savings and Trust Co., a Body Corporate, Complainant, 


The Moore Printing Typewriter Company et al.. Defendants. 


For answer to said bill of complaint these defendants say: 


1. They admit that the complainant is a body corporate, as al¬ 
leged. 

2. They admit the averments of the second paragraph of said bill 
of complaint as to the residences of all the defendants, and they 
admit that the defendants, The Moore Printing Typewriter Com¬ 
pany and the American Planograph Company are bodies corporate, 
and further answering said second paragraph, these defendants say 
that The Moore Printing Typewriter Company is a body corporate 
under the laws of the State of West Virginia, and that the defendant 
the American Planograph Company, is a body corporate under the 
laws of the same State. 

3. These defendants admit to be true the averments of the third 

paragraph of said bill of complaint, and further admit that 
83 Exhibit A to said bill of complaint is a true copy of the in¬ 
strument in said paragraph referred to. 

4. 5, 6, 7 and 8. These defendants admit to be true the averments 
of the fourth, fifth, sixth, seventh and eighth paragraphs of said 
bill of complaint. 

9. While these defendants, being otherwise advised, cannot admit 
that the complainant may not without the risk or liability of loss 
transfer the shares of stock referred to in the ninth paragraph of 
said bill of complaint to the New York Trust Company, as its suc¬ 
cessor in the trust referred to in said paragraph, they consent that 
an order may be made by this Court in this case permitting the 
complainant to retire and resign from its said trust and surrender the 
shares of stock held by it to said New York Trust Company, as its 
successor in the trust, and further agree that by such order the com¬ 
plainant may be instructed by this Court, as to the manner and form 
of transfer by it to its said successor. And in this connection the 
defendants Julia B. Moore and Cecil IT. Moore state that they are the 
complainants in the respective equity causes numbered 26,739 and 
26,847 referred to in said ninth paragraph, and that they unite with 
the other defendants in consenting to the surrender by the com- 
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plainant to said New York Trust Company of all the shares of stock 
referred to in said ninth paragraph, in which they have, or have 
had, any interest. 

JULIA B. MOORE. 

84 CECIL H. MOORE. 

RICHARD C. THOMPSON. 

AMERICAN PLANOGRAPH COMPANY, 

ERNEST M. PEASE. 

HENRY J. GENSLER, 

WILLIAM C. MAINS, 

JOHN D. MORGAN, 

By A. S. WORTHINGTON, 

Their Solicitor. 

WINTHROP POND, 

HENRY L. BRYAN, 

MARION BRYAN, 

WM. M. KERR, 

ANDREW DEVINE, 

D. C. McEWEN, 

FREDERICK J. WARBURTON, 

JOHN H. WHITE, 

ALICE J. WHITE, 

EMILY J. WHITE, 

GEORGE OTIS SMITH, 

HENRY C. CORNWALL, 

GEORGE R. CORNWALL, 

BESSIE P. CORNWALL, 

JAMES 0. CLEPHANE, 

JOHN T. GRANGER, 

RUDOLPH KAUFFMAN, 

CHARLES T. MOORE, 

HENRY L. BRYAN, 

WILLIAM C. MAINS, 

J. KEITH M. NORTON, 

By A. S. WORTHINGTON, 

Their Solicitor. 


We, Julia B. Moore, Cecil II. Moore and Richard' C. Thompson, 
on oath say that we have read the foregoing answer by us sub¬ 
scribed; that the statements therein made of our own knowledge are 
true; and that those stated as upon information and belief, we be¬ 
lieve to be true. 

JULIA B. MOORE. 

CECIL H. MOORE. 

RICHARD C. THOMPSON. 

A. S. WORTHINGTON, 

Solicitor for All the Defts Except The Moore 
Printing Typewriter Co., Russell W. Monta¬ 
gue, and George P. Montague. 


7—1854a 
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Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 25th day of November, A. D., 1907. 

WILLIAM K. QUINTER, 

[seal.] Notary Public, D. C. 

85 Order for Calendaring. 

Filed November 26, 1907. 

In the Supreme Court of the District of Columbia, the 26th Day of 

November, 1907. 

Equity. No. 27204. 

National Savings & Trust Company 

vs.. 

Moore Printing Typewriter Company. 

The Clerk of said Court will calendar llie above entitled cause for 
hearing at the next term of court upon the bill and answers. 

J. J. DARLINGTON, 
Solicitor for Complainant. 


Motion to File Cross-bill. 

Filed December 12, 1907. 

* 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27204. 

The National Savings and Trust Company, Complainants, 

vs. 

The Moore Printing Typewriter Company and Others, 

Defendants. 

Now comes the Moore Printing Typewriter Company, one of the 
defendants in the above entitled cause, and prays leave to file 
86 the cross-bill, herewith presented to the Court, against the com¬ 
plainant in the said cause, and those defendants therein who 
are named in the said cross-bill, and prays that the Court will make 
orders in this cause in accordance with the prayers of the said cross¬ 
bill which are numbered 4, 5 and 6. 

CHARLES A. KEIGWIN, 

GEORGE P. MONTAGUE, 

Solicitors for the Moore Printing Typewriter Com- 
; pany, Defendant and Complainant as Aforesaid. 
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Gross-bill. • 

Filed December 13, 1907. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27204. 

The National Savings and Trust Company, a Body Corporate, 

Complainant, 

vs. 

The Moore Printing Typewriter Company, a Body Corporate, 

and Others, Defendants. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

The Moore Printing Typewriter Company, a body cor- 

87 porate, one of the defendants in the above entitled cause, 
bv leave of the Court first had and obtained, exhibits this its 

cross-bill against the National Savings and Trust Company, the 
complainant in the said cause, and against the American Piano- 
graph Company, a body corporate, and Ernest M. Pease, Henry J. 
Gensler, William C. Mains, John D. Morgan, Winthrop Pond, Henry 

L. Bryan, Marion Bryan, William M. Kerr, Andrew Devine, D- 

C. MeEwen, Frederick J. Warburton, John II. White, Alice J. 
While, Emily J. White, George Otis Smith, Henry C. Cornwall, 
George It. Cornwall, Bessie P. Cornwall, James 0. Clepliane, John T. 
Granger, Rudolph Kauffman, Charles T. Moore, Julia B. Moore, and 
Cecil II. Moore, and Henry L. Bryan, Richard C. Thompson, Wil¬ 
liam C. Mains and J. Keith M. Norton, Defendants in the said cause, 
and respectfully shows to the Court as follows: 

1. The said complainant adopts as part of this cross-bill all the 
averments made by it in its answer heretofore filed herein to the 
original bill of complaint, and prays that the same together with the 
exhibits thereto attached may be read in connection herewith and 
deemed to be herein repeated as a part hereof. 

2. And this complainant further says that by means of the ex¬ 
hibition to sundry persons of the printing machine referred to in the 
eighth paragraph of said answer, both before and after the changes 
made for the purpose of disguising it as set forth in said answer, the 

said Charles T. Moore, Henry L. Bryan and George R. Corn- 

88 wall succeeded in selling to divers persons a large amount of 
the stock of the American Planograph Company by falsely 

representing that said machine belonged to that Company, when in 
fact, it was the property of the said Moore Printing Typewriter and 
Linomatrix Companies, and before said Planograph Company had 
acquired any title to it. 

3. And this complainant alleges, on information and belief, that 
whereas, by the terms of the consolidation of the three companies, 
the said Charles T. Moore and Henry L. Bryan were rightfully 
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entitled to receive about eight hundred and fifty (850) shares of 
Planograph stock, they did in fact receive from the said George R. 
Cornwall (to whom all the sixty thousand (60,000) shares of said 
company’s stock had been issued excepting the five (5) incorpo¬ 
rators’ shares) for and in consideration of their said unlawful agree¬ 
ments and arrangements, with him, and for no other consideration, 
and without the knowledge of this complainant, a one-half to two- 
thirds interest in about twenty-eight thousand shares of Planograph 
stock. 

And this complainant further alleges on information and belief 
that of the fifteen thousand (15,000) shares into which the stock 
of the Planograph Company, as originally capitalized, was divided, 
a comparatively small amount was issued or sold for money, so that 
immediately after the consolidation of the said three companies, 
when the capitalization had been increased to ten million dollars 
divided into one hundred thousand (100.000) shares, of which sixty 
thousand (60,000) were held substantially as follows, viz: 

89 

10,000 shares by the stockholders of the Moore Typewriter and 

Linomatrix Companies, 

4,000 “ (about) by the old stockholders of the Planograph 

Company other than the said Moore and Cornwall, 
28,000 “ (about) by the said Moore and Cornwall and Bryan, 

18,000 “ held in trust by said Cornwall for the Planograph 

Company in case of the failure of the Pittsburg 
option, a very large part of which the said Cornwall, 
Moore, Bryan and Pease have appropriated to their 
own use. 


60,000 shares. 

And this complainant further says, on information and belief, 
that a large part of the said thirty-five thousand and five (85,005) 
shares of Planograph stock, now held by the National Savings and 
Trust Company, is directly derived from the above mentioned 
twenty-eight thousand (28,000) shares of said stock, as the books 
of said Planograph Company will show, and that the greater part, 
thereof is still held by the said Moore, Bryan, and Cornwall, or by 
others of the said defendants in trust for them, or as assignees from 
them without consideration, or with notice of the fraudulent char¬ 
acter of the transactions by which the stock was acquired, and not as 
bona fide purchasers for value without notice, but exactly to what 
extent said stock is so held, this complainant does not know, and 
therefore asks discovery from the said several defendants as to their 
title to said stock. 

90 4. And this complainant further says that in the suit in 

equity brought by it and others in the Circuit Court of 
Kanawha County, West Virginia, against The American Plano¬ 
graph Company and others, referred to in complainant’s said answer 
in this suit as well as in complainant’s notice to the said National 
Savings and Trust Company, set out in an exhibit A of said answer, 
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it was impossible to obtain personal service on any of the defendants 
therein excepting the said American Planograph Company, and that 
the other defendants therein have kept out of the jurisdiction of said 
'court, and have done so in most, if not all, cases, as this complainant 
is informed and believes, for the purpose of avoiding service of pro¬ 
cess on them requiring them to appear and answer in said suit; and, 
further, that no officer or director of said Planograph Company who 
is named ps defendant in said suit has been present at any of the 
annual meetings of said company in West Virginia since the institu¬ 
tion of said suit, though prior to that time one or more of the officers 
of said company always attended its annual meetings. 

5. And complainant further alleges that said Planograph Com¬ 
pany is the owner of a large number of valuable patents and appli¬ 
cations for patents for inventions of the said Charles T. Moore, George 
K. Cornwall and others, and that in order to ascertain the present 
status of such patents in relation to said Planograph Company, this 
complainant has had the records of the United States Patent Office 
examined by a competent patent attorney, and has found up to this 
time, to wit, December 10, 1907, but comparatively few as- 

91 sigmnents of patents or applications for patents to said Plano¬ 
graph Company, and has failed to find any assignment of 

certain valuable patents or applications of patents for inventions of 
the said Moore and Cornwall that it believes and alleges belong to said 
company; and complainant further alleges on information and be¬ 
lief that the Board of Directors of the said Planograph Company, 
being practically controlled by the Cornwall-Moore interest, (having 
been elected by the very stock which this complainant claims prop¬ 
erly belongs to it, and is subject to a trust, in its favor) has neglected 
and still neglects to insist on a proper assignment to said company 
of the inventions and patents that rightfully belong to it, but allows 
the same to remain in the names of the said inventors, Moore and 
Cornwall, thereby giving them an undue and unlawful advantage 
over said company, which advantage complainant alleges, on in¬ 
formation and belief, they continually exercise to the great injury 
and detriment of said company and this complainant; and complain¬ 
ant says there is grave danger that under the present management 
the Planograph Company will lose its property in such inventions. 
And, in this connection, this complainant says that in the report of 
the Board of Directors of said Planograph Company, made to its 
stockholders, under date of April 23, 1906, at which time said Corn¬ 
wall was a director, the following statement appears: 

“A new perfecting press with one printing or form cylinder has 
also recently been completed and successfully tried out which, by 
the aid of the offset method, prints on simultaneously both sides of 
the paper at one revolution of the cylinder. Two other types of 
planographic pressure are in course of construction in our 

92 drafting department and if we may judge by the interest 
shown in these presses, there will be a considerable market 

for them even before the composing machine is ready.” 

., And complainant says that he has been unable to find any assign¬ 
ment to said Planograph Company of the patents, or applications for 
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patents for said presses; and that th' said Cornwall since said report 
was made, has, on more than one occasion, as complainant is in¬ 
formed and believes, protended that the inventions under which said 
presses were constructed belonged to him personally, and has threat¬ 
ened to form a new and rival company based on such inventions. 
And complainant alleges, on information and belief, that in tins 
and many other cases the inventions, patents and applications for 
patents that rightfully belong to said Planograph Company have not 
been properly assigned to it. And complainant says that in this and 
in other ways those in control of the company have wasted and arc 
wasting the company's assets, and have wilfully neglected to collect 
and reduce to possession the property of the company. 

And further, that they have voted to themselves extravagant and 
illegal salaries wholly out of proportion to any service rendered by 
them; that an annual salary of six thousand dollars ($0,000) has 
been paid to the said Ernest M. Pease, and a salary of like amount to 
both George It. Cornwall and Charles T. Moore, while John D. 
Morgan, one of the directors of the company, is employed as a 
patent attorney at a salary of about thirty-five hundred dollars a 
year; and, as complainant is informed and believes, the salaries 
continue even when there is no money in the treasury to pay 

93 them, and thus accumulate as a debt against the company. 

And complainant- alleges that, there is danger that the 
company will be embarrassed, or even sold out, for and as account 
of the debts to themselves and others which the present management 
has created; and complainant says that there is urgent need of a 
change of management, but that by means of the voting trust referred 
to in the bill and set out in one of the exhibits, attached thereto, and 
by aid of this very stock in controversy, the present directors and 
oiticers of the company are able to keep themselves in control; and 
this complainant insists, therefore that this stock which controls the 
company should not be permitted to go out of the jurisdiction of this 
court. 

6. This complainant is willing that the National Savings and 
Trust Company, complainant in the original bill filed herein, may 
be. permitted to resign and retire from the trust now incumbent upon 
it as is in the said bill stated, provided that some other person or cor¬ 
poration can be found to assume the said trust in the same condition 
in which the same now exists and without altering the existing status 
of the said stock to the prejudice of this complainant; but this com¬ 
plainant respectfully submits and insists that any such person or 
corporation, who may be, by the leave and authority of this court, 
substituted as. such trustee, should be a responsible person or corpo¬ 
ration and, preferably, a resident of this District, and that, in any 
case, such substituted trustee should be required, upon the assump¬ 
tion of the said trust and before the receipt by him or it of the 

94 said stock, to enter an appearance in this cause and to be made 
a party defendant to this cross-bill, and that the said trustee 

should be, in respect of the custody, control and disposal of the said 
stock, subject to the direction of this Court, and that, in case any 
sale or sales of any portion of the said stock shall be authorized, the 
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proceeds of such sale or sales sir uld be held by such trustee subject 
to the orders of this Court and to be distributed, applied, or otherwise 
disposed of in accordance with such orders. 

The premises considered, the said complainant prays: 

* I. That the said persons and corporations hereinabove named 
as defendants be made parties defendant to this cross-bill, and that 
service of process upon them may be authorized to be effected by 
service thereof upon their respective solicitors of record in this 
cause. 

II. That the said defendants be required to answer all the exi¬ 
gencies of this cross-bill but not under oath, the requirement of such 
oath being hereby expressly waived as to all of the said defendants. 

III. That the American Planograpli Company, defendant hereto, 
be required to discover and to state in detail to whom the several 
shares of the said stock hereinabove mentioned were originally issued, 
and the consideration paid therefor, and in whose names the said 
shares, severally, now stand upon the books of the said Company, 
and what intermediate transfers, if any, of such shares have been 

made and notified to the said Company, together with the 

95 considerations for such transfers as the same appears upon 
the records of the said Company; and that each of the other 

defendants, excepting the National Savings and Trust Company, be 
required to discover and to state how many of the said shares he or 
she mav claim to own, and whether he or she claims such shares 
in his or her own right, or in the right of another, or as trustee, or 
otherwise, and from whom, by what means, and upon what consid¬ 
erations he or she obtained the title or alleged title by which such 
shares are claimed by him or her. 

IV. That an order may be at once passed herein declaring that 
the National Savings and Trust Company, defendant to this cross¬ 
bill, holds the stock herein mentioned subject to such order or orders 
as may hereafter, upon application of any of the parties to this 
cause, be made in reference to such stock; and declaring the said 
defendant to be a trustee of the said stock for the purposes of this 
cause; and providing further that, in the event that the said de¬ 
fendant shall be permitted to resign the said trust and to retire there¬ 
from, any other person or corporation, who or which may be sub¬ 
stituted for the said defendant as trustee to hold the said stock, shall 
be deemed to be in like manner a trustee of the said stock for the 
same purposes and shall hold the same in like manner; and that 
the said defendant and such other substituted trustee or trustees shall 
hold the said stock subject to the direction and order of this Court 
in respect of the custody, control, management and disposal of the 
said stock and of any proceeds which may be derived from the sale, 

exchange or other disposal of the said stock or any part 

96 thereof. 

V. That by the same order it may be provided that the 
said defendant, The National Savings and Trust Company, trustee 
as aforesaid, or any other person or corporation who or which may 
be, by the leave and authority of this Court, substituted therefor 
as such trustee, shall be authorized and directed to report to this 
Court any offer which may be made for the purpose of purchasing 
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the said stock or any part thereof, and any opportunity to sell the 
said stock or any part thereof which may be presented to such trustee j 
and shall be deemed by him or it favorable and advantageous; and 
that either or any of the parties hereto shall have leave to apply to 
this Court for an order authorizing and directing the sale of th6 
said stock or of some part thereof to be made upon such terms and ( 
at such prices as may be shown to be practicable and advantageous; 
and if upon such report or such application any such sale shall be 
authorized by the Court to be made and shall be made by the trustee 
for the time being of the said stock, the said trustee shall hold the 
proceeds of such sale subject to the further order of the Court in the 
premises and in like manner as the stock itself is declared to be 
held. 

VI. That by the same order it may be further provided, concern¬ 
ing the resignation by the said defendant, the National Savings and 
Trust Company, of the trust now incumbent upon it in respect of the 
said stock, that the said defendant may have leave to resign the 

said trust and to retire therefrom, upon the nomination by it 

97 to this Court of some other trust company, or other corpora- s 
tion as a substituted trustee, and upon a satisfactory showing f 

to this Court that such corporation is solvent and able to respond l 
to any party in interest to the amount of the value of the said stock, j 
and that the corporation so nominated as such substituted trustee 
is willing to accept the trust of the said stock as a trustee of this 
Court, and subject to the order and direction of this Court, and to 
cause its appearance to be entered in this cause as a party thereto 
and to be made a defendant to this cross-bill in the place and stead 
of the said National Savings and Trust Company. 

VII. That the said Charles T. Moore, Henry L. Bryan, and 

George R. Cornwall be jointly and severally charged as trustees 
for this Complainant for all money, stock and other things that they, , 
or any of them, have wrongfully received for his or their gain or ad- 
vantage, to the detriment of this Complainant by and through their < 
said conspiracy to injure said Complainant, and be decreed to ac- 
count therefor, and to pay over so much thereof as shall be adjudged /■ 
to be the property of this Complainant, or property in which said !■ 
Complainant has a beneficial interest. J| 

VIII. That the said Charles T. Moore, Henry L. Bryan and George jl 
R. Cornwall be jointly and severally charged as trustees for this I 
Complainant of all stock, money or other things they, or any of m 
them, have wrongfully received for his or their gain or advantage, I 
to the prejudice or injury of this Complainant, by and through the 

conspiracy and wrongful acts of the said Moore, Bryan and j| 

98 ComwaHset forth in this cross-bill, and that they be ordered jl 
to account therefor and to pay over so much thereof as shall jl 

be adjudged on final hearing to be the property of this Complain- jl 
ant, or property in which it has a beneficial interest. I 

IX. That Richard C. Thompson and W. C. Mains be adjudged H 
trustees for this Complainant of so much of the twenty-five thousand ill 
five hundred and forty-eight shares of Planograph stock, held by Jl 
them as trustees, as shown in Exhibit B attached to bill in this suit, [H 
as shall be adjudged upon final hearing to be the property of this Jl 
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rea“nofthp ”^ pro P ert . y in which it has a beneficial interest bv 
the sald conspiracy of the said Moore, Bryan and Cornwall 
! , i r r wrongful acts of the defendants herein or any of 2 

as iall be adindtd CC ° U fi * t ,^ 1 ' efor ’ and ™ over ’ s ° much thereof 

teach of thett d ft has. a beneficial interest, and Xo 
for value without nntiX £ n( ?fi nts . lleie i n > excepting bona fide holders 
plain^t of so much nf !’ v? , lk( j wlse cha /gf d as trustee for this Com- 
Cyan or CornwnP f sa ] d sto ?J wrongfully obtained by said Moore, 
- 0 ’ 38 Mmesaid, as may have come into their pos- 


A. D., 1907. 
[seal.] 


Leave to file granted. 

Dec. 13", 1907. 

8—1854a 


CHARLES LOWELL HOWARD, 

Notary Public, D. C. 

(Endorsed.) 


HARRY M. CLABAUGH, 

Chief Justice. 
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100 Decree. 

Filed December 13, 1907. 

In the Supreme Court of the District of Columbia. 

27204. In Equity. 

The National Savings & Trust Co. 

v. 

The Moore Printing Typewriter Co. et al. 


From the foregoing decree, the defendants Russell W. Montague, 
George P. Montague & the Moore Printing Typewriter Company, in 
open court, pray an appeal to the Court of Appeals of the District of 
Columbia, and the same is allowed them, and the amount of the 

appeal bond for costs is fixed at $100. 
i P HARRY M. CLABAUGH, 

Chief Justice. 

q02 M emoran clum. 

December 27, 1907.—Appeal bond filed. 
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Directions to Clerk for Preparation of Transcript of Record. 

Filed December 16, 1907. 

In the Supreme Court of the District of Columbia, the 16 Day of 

December, 1907. 

Equity. No. 27204. 

National Savings & Trust Company 

vs. 

The Moore Printing Typewriter Co. et al. 


The Clerk of said Court, will please prepare a transcript of the 
record in the above cause, to consist of the 
Original Bill, 

Answers of all defendants, with exhibits, 

Order for calendaring, 

Motion for leave to file cross-bill, 

The cross-bill, 

The Decree, 

Memorandum of Bond. 

C. A. KEIGWIN, 

Solicitor for Moore, &c., Co. et al., Appellants. 

103 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
102, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 27204 in equity, wherein National 
Savings and Trust Company, a body corporate, is Complainant, and 
The Moore Printing Typewriter Company, a body corporate, et als., 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the city of Washington, in said District, this 
20th day of January, A. D. 1908.. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, Ass’t CVk. 

Endorsed on cover: District of Columbia supreme court. No. 
1854. The Moore Printing Typewriter Co. et al. } appellants, vs. 
National Savings and Trust Co. et al. Court of Appeals, District of 
Columbia. Filed Jan. 20, 1908. Henry W. Hodges, clerk. 
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THE MOORE PRINTING TYPE¬ 
WRITER COMPANY, a body cor¬ 
porate, Russell W. Montague and 
George P. Montague, 

Appellants, 


vs. 

NATIONAL SAVINGS AND TRUST 
COMPANY and THE AMERICAN 
PLANOGRAPH COMPANY, bodies 
corporate, Ernest M. Pease, Henry 
J. Gensler, William C. Mains, John 

D. Morgan, Winthrop Pond, Henry 

E. Bryan, Marion Bryan, William 
M. Kerr, Andrew Devine, D. C. 
McEwen, Frederick J. Warburton, 
John H. White, Alice J. White, 
Emily J. White, George Otis Smith, 
Henry C. Cornwall, George R. 
Cornwall, Bessie P. Cornwall, 
James O. ClEphane, JohnT. Granger, 
Rudolph Kauefmann, Charles T. 
Moore, Julia B. Moore, and Cecil 
H. Moore, and Henry E. Bryan, 
Richard C. Thompson, William C. 
Maine and J. Keith M. Norton, 

Appellees. 


In Equity, 
No. 1854 . 



BRIEF FOR APPELLANTS. 
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Statement of the Case. 

This suit was brought by the National Savings and 
Trust Company of the District of Columbia, complainant, 
against The Moore Printing Typewriter Company, Russell 
W. Montague and George P. Montague, the appellants, 
and about twenty-eight other defendants who, together 
with the said Trust Company, constitute the appellees. 

The Trust Company at the time the suit was brought 
had in its possession thirty-five thousand and five ( 35 , 005 ) 
shares of stock of the American Planograph Company, 
one of the parties defendant to the suit, but neither had 
nor claimed any beneficial interest in said shares. This 
stock, or rather a large part of it, is claimed by two diverse 
interests, viz: the appellants on the one hand, and all 
the other defendants in the Court below, appellees in 
this Court, on the other. 

As set forth in complainant’s bill, the said thirty-five 
thousand and five ( 35 , 005 ) shares of Planograph stock 
were assigned and transferred to it on or about April 26 , 
1906 , by certain of the defendants other than the appel¬ 
lants, by a written agreement which, by its express terms, 
put the legal title to the stock in said complainant. A 
copy of this agreement is attached to the bill and marked 
“Exhibit A.” The beneficiaries under said agreement 
are designated in another paper, dated May 9 , 1906 , 
attached by copy to said bill, and marked “Exhibit B.” 

On May 22 , 1906 , the appellants served a full and 
explicit notice on the complainant, the National Savings 
and Trust Company, in which they claimed that a large 
part of said thirty-five thousand and five ( 35 , 005 ) shares 
of Planograph stock was subject to a trust in their favor, 
and cautioned said Trust Company against transferring 
said stock or parting with the possession of it (“Exhibit 




D” of complainant’s bill, and “Exhibit A” of The Moore 
Printing Typewriter Company’s answer). 

Subsequently, the said Trust Company notified the 
depositors of the stock under the express trust, in accord¬ 
ance with a provision in the said trust agreement, of their 
wish to resign the trust, and thereupon said depositors 
by an instrument in writing dated June 17 , 1907 (see 
7 th paragraph of complainant’s bill and also “Exhibit 
C”) duly nominated and appointed the’New York Trust 
Company, as trustee, in the place and stead of the com¬ 
plainant. 

Meanwhile, restraining orders against the transfer 
of this stock had been obtained in the Supreme Court 
of the District of Columbia, in two equity suits brought 
by two of the defendants to this suit other than the 
appellants, Nos. 26,731 and 26 , 847 , but since these re¬ 
straining orders have been waived or withdrawn (at 
least for the purposes of this suit, and since its institution), 
and the parties who obtained them have consented to 
the transfer of the stock to the New York Trust Company, 
such orders may for the most part be disregarded. 

On this state of facts, the National Savings and Trust 
Company brought this suit in the Supreme Court of the 
District of Columbia, alleging (paragraph 9 ) that: 

By reason of the said restraining orders in Equity 
Causes Nos. 26,731 and 26 , 847 , and of the said written 
notice Exhibit D, the complainant is advised that it 
may not transfer the said shares of stock in its possession 
to the said New York Trust Company as its successor in 
the said trust, without the risk of liability and loss, 
except through the aid of the Court, and that it is en¬ 
titled in its said capacity as a trustee to apply to this 
Court for its instructions and its protection in the premises. 

The bill was filed July 2 , 1907 . Personal service was 
made on Russell W. Montague and on Russell W. Mon- 
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ague, President of The Moore Printing Typewriter 
Company, in Washington, D. C., on the 22 d day of said 
July; service was made on George P. Montague on the 
5 th of August following, and on the same day all three 
of said defendants entered their appearances, and at the 
next rule day, September 3 , filed their answers. Said 
answers set forth facts showing a breach of trust of the 
grossest character, and fully and clearly establishing, 
a constructive trust in appellants’ favor, respecting the 
shares in controversy. 

No futher action of any kind was taken in the premises 
till the 26 th day of the following November, when the 
other defendants appeared and filed their answers. In 
such answers, the defendants made no denial whatever 
of the charges of fraud and breach of trust set out in 
the answers of the three defendants that are now appel¬ 
lants, but after admitting generally the allegations of the 
complainant’s bill, simply stated that they consented 
to the transfer of the said stock to the New York Trust 
Company. 

The same day, viz: November 26 , 1907 , the case was 
calendared, and set down for hearing on the bill and the 
answers of all defendants. The case was argued in 
December, and on the 13 th of that month, the decree 
which is appealed from was entered. On that day and 
prior to the entry of said decree, The Moore Printing 
Typewriter Company was granted leave to file a cross-bill. 
The decree authorized and directed the transfer of the 
said thirty-five thousand and five ( 35 , 005 ) shares of 
said Planograph stock to the New York Trust Company, 
of the City of New York, unless one or more of the defend¬ 
ants who are appellants here, by way of a cross-bill or 
by an original bill, should apply for and obtain a restrain¬ 
ing order or injunction, with undertaking and security 
as required by Equity Rule 42 of that Court; and further 
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ordered that upon compliance therewith by the coim 
plainant, it should be discharged from all liability to the 
defendants in this case, and each of them, in respect of 
such certificates, and its action as trustee under said 
agreement. 

Facts. 

It is hard to conceive of a grosser fraud, or a more 
cunningly contrived and carefully executed plan to 
wreck and defraud a company, than the facts set forth 
in the record of this case disclose. 

The Moore Printing Typewriter Company in 1900 , and 
long prior thereto, was a corporation owning certain 
valuable patents and inventions of Charles T. Moore 
in the arts of printing, typewriting, stereotyping, justify¬ 
ing, electrotyping and kindred processes, and all his 
future improvements in those arts (Rec. printed page 
16 , Or. 28 ). 

Early in the year 1900 , Charles T. Moore and Henry 
E. Bryan, directors both of the Moore Printing Type¬ 
writer Company and the Einomatrix Company, an off¬ 
shoot of the Moore Company, conspired with George 
R. Cornwall, another defendant in this case, who had 
full knowledge of the relations of the said Moore and 
Bryan to the Moore and Einomatrix Companies, to wreck 
or injure the said companies for their own benefit and 
profit (Rec. page 16 , Or. 29 ), and as the first step in 
their conspiracy, and as a means to carry out their fraudu¬ 
lent designs, they agreed to form a new company to be 
known as the American Planograph Company, which 
is also a defendant herein, in accordance with the scheme 
set forth in the three agreements between them, published 
as exhibits to appellants’ answer (Rec. pp. 28 - 33 , Ex¬ 
hibits B, C and D; Rec. pp. 16 and 17 ). 

The Planograph Company being thus formed, and 
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being without assets of any kind except some patents 
and applications for patents for transfer processes, of 
comparatively little value, contributed by the said 
Cornwall (Rec., pp. 18 , Or. 32 ), they, the said Moore, 
Bryan and Cornwall, took a machine, which was the 
property of the said Moore and Linomatrix Companies, 
and had been constructed by those companies, and 
exhibited said machine secretly to various persons, 
representing it to be the property of the new company 
(The Planograph Company), and by reason of such 
exhibitions and representations succeeded in selling stock 
of the said Planograph Company and realized upon such 
sales a very large sum of money, upwards of $ 100,000 
(Rec. pp. 18 and 19 , Or. 33 and 34 ). 

In the summer of 1900 , they, the said Moore, Bryan 
and Cornwall determined to suspend operations and take 
the machine to “some convenient place,” and have its 
design altered so that it would not be easily recognized^ 
and call it for the future the Cornwall or Planograph 
printer, the object of any changes at that time being 
“to make the Cornwall machine look as little like the 
Moore model as possible yet cover all the patentable 
features in a practicable way.” This was to be accom¬ 
plished by the aid of the very draftsmen and mechanics 
formerly employed by the Moore Printing Typewriter 
Company and the Linomatrix Company to build the 
Moore model (Rec. pp. 18 and 19 , Or. 33 ). 

In the spring of 1901 , the said Moore, Bryan and Corn¬ 
wall, believing that their course was becoming unsafe, 
approached the officers and directors of The Moore 
Printing Typewriter and Linomatrix Companies with 
a view of acquiring their property for the Planograph 
Company. They represented that the latter company 
was in a flourishing condition, that its stock had sold 
as high as $75 per share, that large capital was ready 





1 


to come into the enterprise, that the patents and inven¬ 
tions owned by it paralleled those of the Moore and 
Linomatrix Companies; that while the Planograph Com¬ 
pany could get on without the Moore and Linomatrix 
Companies, the latter companies owned some patents 
which might be useful to the Planograph Company, 
and a consolidation would be for the advantage of the 
three companies. They showed to the officers and direc¬ 
tors of the Moore and Linomatrix Companies specimens 
of print actually made by the Moore or Linomatrix printer, 
as the work of the so-called Cornwall or Planograph 
printer (Rec. p. 19 , Or. 34 ), and finally succeeded in 
acquiring for the Planograph Company the property 
of The Moore Printing Typewriter Company and The 
Linomatrix Company for 10,000 shares of the stock of 
the Planograph Company, the said Moore and Bryan, two 
of the directors of the Moore Typewriter and Linomatrix 
Companies, securing for themselves, in addition to what 
they were rightfully entitled to receive, an amount of 
stock largely in excess of what those two companies 
received for their entire property, and the stock thus 
fraudulently acquired by the said Moore, Bryan and 
Cornwall constituted the greater part of the 35,005 shares 
held by the complainant company, and is directly traced 
into the possession of said company. A simple com¬ 
parison of the notice given to the Trust Company (the 
complainant) with the deed of transfer of the stock to 
that company (See Exhibits A, B, and D of complainant’s 
bill) shows how completely the stock in question is identi¬ 
fied, the notice even giving, in most cases, the very 
numbers of the certificates so that they could be readily 
traced (Rec. pp. 21 and 22 , Or. 39 and 40 ). 

In addition to the Moore and Linomatrix Companies 
receiving 10,000 shares of the stock of the Planograph 
Company in exchange for their property, it was agreed 
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that if certain negotiations then pending, which would 
bring in a large amount of capital to the treasury of the 
Planograph Company, failed, then 18,000 shares of 
Planograph stock should be reserved for the Planograph 
Company; and to carry out that condition the said 
George R. Cornwall, who represented that he owned at 
that time a very large majority of all the stock of the 
Planograph Company, made a declaration of trust to 
that effect, Record page 46 (Rec. p. 20 , Or. 36 ). 

The negotiations referred to did in fact fail except 
for a partial performance, and the said George R. Corn¬ 
wall, instead of carrying out said declaration of trust 
in good faith, has either sold said 18,000 shares of stock 
for much more than he has accounted to the company, 
or else has sold part of said 18,000 shares for the amount 
he has accounted for, and kept a large balance for himself 
and his co-conspirators (Rec. pp. 22 and 23 , Or. 41 ), 
aided and abetted by the directors of said Planograph 
Company and especially by the President of the Plano¬ 
graph Company, E. M. Pease, another defendant herein, 
who has participated in the profits made by the said 
George R. Cornwall by his manipulation of the said 
18,000 shares (Rec. p. 24 , Or. 43 and 44 ). 

The defendants, who are appellants here, filed long 
and explicit answers September 3 , 1907 , as hereinbefore 
stated, and made charges of the most serious and damag¬ 
ing character, supported by specific proof, against the 
other defendants, or some of them; but none of such 
defendants filed any answer whatever till November 26 , 
1907 , nearly three months after the answers of the defend¬ 
ants (appellants here) had been filed; and then they 
made no denial whatever of the truth of the charges 
made against them. There would seem to be but one 
conclusion to be drawn from such a course of proceeding, 
and to such a situation the language of the Supreme 
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Court of Appeals of West Virginia in Bank v. Prager and 
Son, 50 W. Va. 660, 691, 1902, is peculiarly applicable. 
The Court in that case (p. 691) says: 

“In Hefflebown v. Detrick 27 W. Va. 17, Syl. 8, it is 
held: ‘No rule of law is better settled than that a party 
having in his power to prove a fact, if it exist, which, 
if proven, would benefit him, his failure to prove it must 
be taken as conclusive that the fact does not exist.”’ 

“ The bill, and amended and supplemental bills charge 
conspiracy and fraud in every unequivocal terms against 
the defendants, and there are many facts and circum¬ 
stances and much evidence tending to show the truth 
of the allegations of the bill, much more than sufficient to 
remove the presumption of innocence, indeed, almost 
sufficient to convict in a case of criminal prosecution, 
and yet not one of them would appear as a witness to 
explain the circumstances and facts tending so strongly 
to support the allegations of fraud and conspiracy.” 

See also Sage v. Culver, 147 N. Y. 241, 1895, where 
the Court says: 

“ Parties holding relations of trust and confidence 
towards others such as these defendants occupy towards 
the plaintiff cannot ordinarily afford to admit by demurrer 
charges, though quite indefinite and uncertain, that they 
have made profit for themselves by means of transactions 
such as may fairly be gathered from the averments of 
the complainant.” 

h The appellants, in their answers trace the conspiracy 
step by step, not by means of vague and unsupported 
allegations, but through the agreements and letters of 
the conspirators themselves, with an accuracy and full¬ 
ness of detail rarely found even in a criminal trial. The 
agreements between the conspirators speak for themselves, 
and are found on pages 28, 29, 30, 31 and 32 of the record. 
The following extracts from letters of George R. Cornwall 
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and Charles T. Moore, being so frank and shameless in 
their expression, are set out here as showing the deliberate 
and concerted character of the conspiracy (Rec. pp. 
36, 37, 38 and 39.) 

Under the date of July 9, 1900, Cornwall writes: 

I suppose you are now somewhere in touch with Quebec 
& according to latest word from you I telegraphed to 
you there Care Frontenac Hotel this morning & will 
send this to the same address. 

Now for the Business Situation. Stevens turned up 
O. K. with his 2300 divided as follows— 


Certificate No. 64. W. G. Stevens 10 shares 
“ No. 65. S. G. Stevens 34 “ 

“ No. 66. Florence M. Bodine 14 


He had checks aggregating 2,308 33I100 Exchange 
on one check cost 33c so net amt. was $2,308. One check 
for a thousand, was improperly endorsed by his sister 
so he had to return it to her for correct endorsement. 
It is due here Wednesday A M.—(delay because she is 
camping out) Money is in his bank-so its OK I banked 
the remaining $1,308 in Produce Exchange Trust Co, 
to Cr Henry E. Bryan Trustee 

This morning Mr. A. D. Puffer, of Boston was in with 
Kerr. (He is the head of the Soda Fountain trust & 
is Kerrs Pa in law). He agreed to take 50 shares. & 
instructed me to mail it to him at Boston today. & when 
he receives it Tuesday A M. he will send a check payable 
to Henry E. Bryan Trustee Amt. to be $3.750— He 
is several times a millionaire He said perhaps when he 
got to Boston he would send for 50 shares more 

Now in regard to others—We have confined ourselves 
almost entirely to A Mr. Drake, who has given us reason 
to believe he w'ould take 500 shares. The hang is in his 
partner Dinwiddie Nothing is settled one way or the 
other but they have occupied all our time for the last 
week— 







II 


We will do our best to clean up all we can this week 
before Kerr goes.—The amt. we can be sure of is the 1308. 
banked.—Stevens remaining 1000 & Puffers $3750. and 
after Aug 1st Crawfords 3,750—in all $9,808. This 
should carry us through even if no more comes in. 

Now I am going to make a suggestion in line with yours — 
Lets shut up the shop at the end of this week.—Have 
Walter with the Mechanical & Patent Office draughts¬ 
men join you at some convenient place & get everything 
ready to make the Domestic & Foreign patent applica¬ 
tions as early as possible. 

The hang with any good big trade is on the patents. If 
we have the applications in we can make a big go in any 
one of several directions with McLean or others as we 
may elect If the McLean deal should fall. I would 
suggest that we increase Our Capital to say $5,000,000— 
the limit in West Va.—& then with our patent applica¬ 
tions filed we can sell all the stock we want to dispose 
of at 50c. at least or make a big deal. 

Now old man wouldn’t it be a good plan for us to 
devote our time between now and Sept 1st to getting 
patent applications &c in order? Also let Walter have 
his Vacation & all of us get thoroughly rested for the 
fall campaign? I ought to have some rest myself, the 
Doctor tells me. 

The $9.808—will make things perfectly easy until 
Sept. 1 st at least & with our affairs in good shape, by 
good shape I mean patent applications all ready to file 
all over the world can immediately raise from $40,000 
to $50,000 on the English & European rights & then, if 
we want to, can hold the American Co. for ourselves, 
until its bigger. 

I carry out your instructions carefully as to exposing 
the machine & the boys are both posted as to the importance 
of letting no one in on any pretext. 

r ^ mom nn 

Now old man let me hear what you think is best to 
do If you can suggest anything different from what 
I propose I’m agreeable — always —as you know-^TKe are 
in this fight for a fortune & if we stick to it, we will win for 
a dead certainty. 
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Have just as good a time as you can & get that think 
trap in A No i. order. I wish I were with you—from 
the bottom of my heart—I suppose you will come back 
to some cool place near N. Y. where Gribben & the 
draughtsmen can join you. 

Under date of July 12, 1900, three days after Cornwall’s 
letter, Moore writes from Quebec: 

Chateau Frontenac. 

Quebec, Canada, July 12, 1900. 

From Cornwalls last letter it is quite evident that I 
will have to work with Gribben and a draftsman after 
next week how long the job will take I cannot say pos¬ 
sibly ten days possibly 30 days. I am going to have 
Gribben take the machine apart and explain it to the 
draftsman, and have the latter draw as the machine is 
reassembled before his eyes making such changes as I 
can redily suggest, the object of any changes at this time 
for patent purposes is to make the Cornwall machine look 
as little like the Moore Model as possible yet cover all the 
patentable features in a practicable way , this I expect to do 
by Aug. 1st then I hope to have Gleason wherever I am 
and to get out the perforator & justifyer, and put the 
Cornwall printer in practicable shape for Gribben by 
Sept. 1st. Then I can tackle Gorman about Oct. 1st 
for big money, and go for the European patents. 


The gigantic character of the fraud practised on the 
Moore Company, as well as the value of the Moore Printer, 
is shown by the sums received by the conspirators, who 
before the consolidation of the three companies had 
realized upwards of $100,000 for themselves, principally 
by the fraudulent use of the said printer (Rec. p. 19, 
Or. 36). The value of the property in controversy also 
appears from the contracts between Moore, Cornwall 
and Bryan (Rec. pp. 28 to 33, Exhibits B, C and D) 
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Cornwall’s declaration of trust (Rec. p. 46) and the so- 
called Pittsburg option (Rec. p. 20, Or. 36). 

The foregoing is a summary of some of the more im¬ 
portant facts set forth in appellants’ answers, while 
many details have necessarily been omitted. Reference 
is made to the record, p. p. 24 and 25, original 45 and 46, 
to illustrate the reckless and lawless manner in which 
the Planograph Company has been managed, as well as 
to show that that Company has been and is controlled 
in the interest of the conspirators by means of the very 
stock wrongfully obtained. 

Assignment of Error. 

It is submitted that the Supreme Court of the District 
of Columbia erred in these respects: 

1. In decreeing that the complainant should transfer 
the stock to the New York Trust Company. 

2. In decreeing that the Moore Printing Typewriter 
Company, Russell W. Montague and George P. Montague 
should be permitted to assert their rights against the 
said stock only upon condition of obtaining an injunction 
and giving a bond. 

3. In decreeing that the said Trust Company should be 
discharged of its liability to the appellants without 
making it a condition precedent to such discharge that 
the stock in controversy should be brought into Court, or 
placed subject to the order of the Court. 

4. In not decreeing that the said Trust Company held 
the stock in controversy as a constructive trustee for the 
appellants. 

5. In not decreeing that such of the other appellees, into 
whose hands or subject to whose control, legal or equitable, 
any of the stock tainted with fraud, or the proceeds there¬ 
of, had come were constructive trustees thereof for said 
appellants. 
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6 . In not rendering a final decree adjudging the title 
to the stock in controversy to be in the Moore Printing 
Typewriter Company. 


Law. 


The case involves various grounds of equity jurisdiction, 
such as trusts, fraud and the avoidance of multiplicity 
of suits, in addition to that of interpleader; indeed, all 
the claims of all the parties are equitable in their nature. 
Further, as the pleadings show, there are about thirty 
parties. Some of them are residents of the District of 
Columbia, while others reside in Virginia, West Virginia, 
New York and New Jersey. In no other forum is it 
possible to bring all the parties together, except by their 
own consent, and have the issues tried in a single suit. 
They are, however, all in Court, and the great convenience 
of having the matters in dispute disposed of in this suit 
is, therefore, apparent; and equity having once acquired 
jurisdiction will retain the case and settle the whole 
controversy. 

This is a suit brought by a trustee, a corporation, for 
the purpose of resigning its trust, and for relief against 
adverse claims. In such a case, there are only two ways 
in which a Court of Equity can assist the trustee. First, 
it may determine the rights of the parties, and direct the 
trustee to turn over the property to the true and lawful 
owner, or to some proper trustee for him; or secondly, the 
Court may, in its discretion, direct the trustee to bring 
the property into Court, or transfer it to a receiver or a 
new trustee, to hold for the benefit of all concerned, until 

i 

the rights of the various parties are determined. It is 
plain that the Court has no authority to award the prop¬ 
erty to one claimant, or to a trustee for him, and forever 
bar the rights of the other claimant without affording 
him an opportunity to be heard, or by requiring, as a 
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condition precedent to his being heard, that he furnish 
a bond and give security, particularly where, from the 
nature of the case, the bond would be so large that it 
would be prohibitory; the record showing that the 
appellant Company had parted with all its property to the 
Planograph Company, and consequently was without 
means to furnish the bond required (see Record, p. 23 
par. 13). There is no proceeding known to the law that 
will permit a person, holding property subject to adverse 
claims, to summon the parties into Court, and foreclose 
the rights of any of them without giving him an oppor¬ 
tunity to be heard, and an attempt on the part of a 
trustee so to do would be evidence of bad faith and 
collusion which a Court of Equity would not tolerate. 

Before discussing what is the proper form of relief 
to be granted in the present case, it will, it is thought, 
elucidate matters if we examine the nature of the adverse 
claims and the circumstances on which they are founded. 

Of the two conflicting claims to the stock in question, 
that of one set of claimants, the appellees, rests on the 
ground that they assigned the stock in dispute to the 
complainant, The National Savings and Trust Company, 
as trustee for them on a certain express written trust, 
while the other claimants, the appellants herein, assert 
that a large part of the stock so assigned to said Trust 
Company as trustee was not, at the time of said assign¬ 
ment, owned by the assignors in their own right, but that 
it was held by them, subject to a constructive trust, or a 
trust ex maleficio, in favor of the appellants; and, in their 
answers in the Court below, said appellants state facts, 
which are in no way denied either by the complainant or 
by any of the other defendants, establishing conclusively 
this constructive trust. The Trust Company (the com¬ 
plainant), therefore, held this stock subject to two 
conflicting trusts of which it had notice, viz ., an express 
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trust for one set of claimants, and a superior constructive 
trust, as to a large part of the stock, in favor of the other 
claimants, and it was to relieve itself from this unpleasant 
predicament that this suit was brought. 

It is apprehended that the Trust Company, the com¬ 
plainant, would have had very little difficulty in recogniz¬ 
ing its liability, if the original wrong-doers, instead of 
holding the trust under a constructive trust for the 
appellants, had held it under an express trust, as for 
instance, if they had been trustees, under a deed or will, 
for the appellants of the stock in question, and had dis¬ 
honestly and in breach of trust transferred the stock to 
the Trust Company, representing that they owned it in 
their own right. If then the Trust Company had been 
fully advised of the breach of trust by direct notice or 
otherwise, would it not have known that it held the 
stock in trust for the appellants, the true beneficiaries? 

In what way is the situation changed by the fact that 
this is a constructive instead of an express trust? 

Constructive Trusts. 

The law on constructive trusts, or trusts ex malcficio, 
is too well established to require more than a cursory 
reference to the authorities. 

“ It may be said to be a cardinal principle of Courts 
of Equity that a person standing in a fiduciary relation 
to another will not be allowed to make a personal profit 
by reason of a breach of his duties as a fiduciary, and a 
Court of Equity for the purpose of granting relief, will 
in case of a breach of such duties, convert the fiduciary 
into a constructive trustee.” 

15 Eng. & Am. Ency. L. 1196. 

“ It is a settled doctrine of Courts of Equity that where 
the legal title to property is obtained under circumstances 
of fraud or oppression, the wrongdoer will be converted 
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into a trustee in favor of the one equitably entitled when¬ 
ever this is necessary to constitute equitable relief. And 
where the wrongdoer conveys the property to a bona fide 
purchaser, the former will be required to restore its 
equivalent in money as a substitute for such property.” 
15 Ency. Law., p. 1184. 

Fuller C. J. in Moore v. Crawford, 130 U. S. 122 (1888) 
quoting from Story and Pomeroy says: 

“Fraud, indeed, in the sense of a Court of Equity 
properly includes all acts, omissions and concealments 
which involve a breach of legal or equitable duty, trust 
or confidence, justly reposed and are injurious to another, 
or by which an undue and unconscientious advantage is 
taken of another.” 

1 Story, Eq. Jur., p. 187. 

“Whenever the legal title to property is obtained 
through means or under circumstances which render it 
unconscientious for the holder of the legal title to retain 
and enjoy the beneficial interest, equity impresses a 
constructive trust on the property thus acquired in favor 
of the one who is truly and equitably entitled to the same, 
although he may never perhaps have had any legal estate 
therein; and a Court of Equity has jurisdiction to reach 
the property either in the hands of the original wrong¬ 
doer, or in the hands of any subsequent holder until a pur¬ 
chaser in good faith and without notice acquires a higher 
right and takes the property relieved of the trust. ’ ’ 
Pomeroy, Eq. Jur., p. 1053. 

This same extract from Pomeroy is quoted with ap¬ 
proval by Mr. Justice Brewer delivering the opinion of 
the Court in Angle v. Chicago & St. P. Ry. Co., 151 U. 
S., p. 27. 

As to the duties and liabilities of directors, see Bosworth 
v. Allen, 168 N. Y. 157, 164 (1901); Koster v. Pain, 41 
App. Div. (N. Y.) 443, 445 (1899); Wardwell v. Railroad 
Co., 103 U. S. 651, 657. 
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The gravamen of the charges in the appellants’ answers 
in the present case is that two of the directors of the 
appellant Company, conspiring with a third person, 
succeeded in wrecking the Company of which they were 
directors, and wrongfully and fraudulently made very 
large profits thereby, securing by this means for them¬ 
selves, in addition to what they were lawfully entitled to 
receive, a much larger amount of stock of the new Com¬ 
pany than the amount the said appellant Company 
received for its entire property. Unquestionably such 
faithless and dishonest officers were in equity constructive 
trustees for the Company they had injured, and the stock 
and other things they wrongfully obtained thereby were 
impressed with a constructive trust. This stock, or the 
greater part of it, still impressed with this constructive 
trust in favor of the appellant Company, was subsequently 
assigned and transferred to the National Savings and 
Trust Company, the complainant, and constituted a large 
part of the 35,005 shares held by it as trustee. What 
then was the legal effect of such transfer? It is conceded 
that the National Savings and Trust Company paid no 
consideration for the stock. That Company, therefore, 
was not a bona fide purchaser without notice, and conse¬ 
quently took the stock charged with the trust. The 
stock was no less subject to this constructive trust in 
the hands of the Trust Company than it was when the 
legal title was in the original wrongdoers, Moore, Bryan, 
Cornwall and others. This is true entirely independently 
of the notice given by these appellants to the Trust Com¬ 
pany. The notice did not create the trust. The trust 
was created by the wrongful acts alleged, and as the stock, 
in equity, was trust stock in the hands of the original 
wrongdoers, it remained trust stock in the hands of all 
subsequent holders, other than purchasers in good faith 
for value, and without notice. The effect of the notice 
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was not to create the trust, but simply to give the holder 
of the stock such actual notice of the existence of the 
trust as would prevent him from parting with the stock 
except at his peril. It is true if the Trust Company, 
in good faith, had transferred the stock prior to the notice, 
it would have incurred no liability on account of such 
transfer; but, nevertheless, its successor or assignee 
would have taken the stock subject to the trust, unless 
such assignee was a bona fide purchaser for value, without 
notice. 

This position, including the effect of the notice, is fully 
sustained by the U. S. Supreme Court in Nat. Bank v. 
Life Ins. Co., 104 U. S. 54 (26 Lawyers, Ed., p. 693) 1881, 
where the doctrine of trusts is carefully considered, and 
adopting the language of the Court in the cases of Pennell 
v. Deffell, 4 De G. M. & G., 372, 388, and Ex parte Dale 
& Co. L. R., 11 Ch. D. 772, the following principles re¬ 
lating to trusts are laid down as well established law. 

“ I apprehend, it is an undoubted principle of this Court, 
that as between cestui que trust and trustee and all 
parties claiming under the trustee, otherwise than by 
purchase for valuable consideration without notice, all 
property belonging to a trust, however much it may be 
changed or altered in its nature or character, and all the 
fruit of such property, whether in its original or altered 
state, continues to be subject to or affected by the trust.” 

“ Does it make any difference that instead of trustee 
and cestui que trust , is it a case of fiduciary relationship? 
What is a fiduciary relationship? It is one in which, 
if a wrong arise, the same remedy exists against the 
wrongdoer on behalf of the principal as would exist 
against a trustee on behalf of the cestui que trust. If 
that be a just description of the relationship, it would 
follow that wherever fiduciary relationship exists, and 
money coming from the trust lies in the hands of persons 
standing in that relationship, it can be followed and 
separated from any money of their own.” 
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In Long, Receiver, v. Buford, 26 Fed. Rep. 241, 245, 
the Court after quoting the first of these two passages 
adds: “In this respect there is no distinction between 
express, implied and constructive trusts.” 

While as to notice, the Court in Nat. Bank v. Life Ins. 
Co., 104 U. S. 54, supra, quoting with approval the 
language of Church, Ch. J., in Van Alen v. Bank, 52 
N. Y. 1, says: 

“ It was suggested on the argument that notice to the 
bank by the depositor was necessary to protect the rights 
of the plaintiffs, but this is not so. The title of the plain¬ 
tiff does not depend upon whether the bank knew he had 
a title or not. That rested upon other facts. A notice 
to the bank might have prevented any transfer or the 
creation of a lien by the depositor, or prevented the 
bank from taking or acquiring such lien in good faith, 
but could not otherwise be necessary or important.” 

Instances of Constructive Trusts. 

As constructive trusts depend on the circumstances of 
each particular case, and as fraud assumes so many 
shapes, one case involving this principle has little in 
common with another. A few illustrations, however, 
will show the extent to which this doctrine has been 
carried. 

“It is elementary law that a person obtaining property 
by fraud acquires no title to it, but it is held by him, and 
all persons claiming under him with notice, in trust for 
the original owner.” 

Third National Bank of St. Paul v. Stillwater Gas Co., 
36 Minn. 75, 78 (1886). 

Moore v. Williams ct al., 16 N. Y. Supp. 403 (1891), 
bears some resemblance to the present case, in the fact 
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that a so-called invention, or secret process, was the 
instrument of the fraud. 

This was an action brought by the plaintiff against 
the receiver of a certain company known as the Electric 
Sugar Refining Company, and against the President and 
Secretary of the Corporation. The object was to charge 
the said officers as trustees and to impress with a trust 
certain funds in the hands of the receiver which it was 
alleged were the proceeds of funds obtained by misrepre¬ 
sentation and fraud. “The business for which the com¬ 
pany was incorporated was the refining of sugar by a 
process claimed to have been invented or discovered by 
Iienry C. Friend, and to which, upon his decease, it was 
claimed that his wife had succeeded. Shares of the stock 
of the company were issued or exchanged for the process 
or invention represented to have been made, and 4,750 
shares of such stock had become the property of the 
defendants, Robertson & Coterill, prior to the 1st of 
December, 1888. What this process was did not become 
known, either to the officers or any of the shareholders 
of the corporation until early in the year 1889, when it 
was discovered to be an entire imposition, without any 
foundation to rest upon. The organization of the company 
and the issuing of the stock was what may be properly 
designated as a complete and unqualified fraud. But 
before it became known, and in December, 1888, it was 
proposed by the two defendants already named to make 
sale of 100 shares of the stock of the company to obtain 
money to be paid for the disclosure of the process repre¬ 
sented to have been invented.” The plaintiffs, or rather 
their assignors, purchased about 57 of these shares, but 
as soon as the fraud was discovered they elected to 
rescind: Held that the two defendants who made the 
sale were trustees, and that the $10,000 remaining of the 
fund was impressed with a constructive trust and could 
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be recovered from the receiver, notwithstanding the fact 
that it had been paid into the treasury of the company, 
and mingled with the company’s funds. On this last 
point the Court below was reversed (for case in lower 
Court see Moore v. Robertson, n N. Y. Supp. 798). 

In Newton v. Porter, 69 N. Y. 133, 136, 138,139 (1877), 
the Court says: 

4 

“The doctrine upon which the judgment in this case 
proceeded, viz: that the owner of the negotiable securities 
stolen and afterwards sold by a thief may pursue the 
proceeds of the sale in the hands of the felonious taker or 
his assignee with notice, through whatever changes the 
proceeds may have gone, so long as the proceeds or the 
substitute therefor can be distinguished and identified, 
and have the proceeds or the property in which they were 
invested subjected, by the aid of a Court of Equity, to a 
lien and trust in his favor for the purposes of recompense 
and restitution, is founded upon the plainest principles 
of justice and morality, and is consistent with the rule 
in analogous cases, acted upon in the Courts of law 
and equity.” * * * 

“ In Courts of Equity the doctrine is well settled and 
is universally applied that when a person, standing in a 
fiduciary relation, misapplies or converts a trust fund 
into another species of property, the beneficiary will be 
entitled to the property thus acquired. The jurisdiction 
exercised for the protection of a party defrauded by the 
misappropriation of property, in violation of a duty, 
owing by the party making the misappropriation, is 
exceedingly broad and comprehensive.” * * * 

“The relief will be moulded and adapted to the circum¬ 
stances of the case, so as to protect the interests and 
rights of the true owner.” 

So Balcom J. in Newton v. Porter, 5 Lansing (N. Y. 
Sup. Ct.) 416, 428 (1872): “I think Porter, Miner and 
Warren should be regarded and held to be trustees, and 
be adjudged to hold the notes and mortgages in question, 
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and the avails thereof, as trustees by construction, for 
the benefit of the plaintiff. The Court should not refuse 
to allow a party to recover the avails of property stolen 
from him, on any technical grounds, when the merits 
of the case clearly require that he should recover; and 
the Court should jump all technicalities, and be as astute 
in discovering a remedy for upholding the rights of such 
a party, as the thief is in contriving ways and means 
to cheat him out of his property, and the avails of it, by 
changing the same from one kind to another, and placing 
it in the hands of third persons. ” (This passage is quoted 
with approval in Reynolds v. Aetna Life Ins. Co. 28 
App. Div. N. Y. 591, 601, 1898.) 

In the above case Porter, Miner and Warren, who were 
attorneys-at-law, had received notes and a mortgage of 
real estate from parties who had taken them as security 
for the loan of moneys realized upon the sale of bonds 
which they had stolen, and had taken them as indemnity 
for legal services in defending the assignees in civil and 
criminal proceedings growing out of the larceny; and it 
was held, that they were liable to the owners of the bonds 
for the proceeds of the securities received, beyond the 
value of services rendered previously to the notice of the 
fact that the notes and mortgages represented money 
realized from the stolen bonds. 

It should be noted that the attorneys in question 
received the various notes and obligations in good faith, 
and it was not until some time afterward that they had 
notice of the fraud; nevertheless, they were held to be 
constructive trustees. 

In the last mentioned case, viz: Reynolds v. Aetna 
Life Ins. Co., the Court, adopting the language of Tiffany 
and Ballard in their work on trusts, says: 

“ The law abhors fraud and will punish it by the admin- 
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istration of a wholesome justice in all cases; and even 
with stern justice in such cases as a moral and just sense 
would seem to demand. In equity the summary remedy 
is to convert the wrongdoer into a trustee, and the one 
whose rights have been invaded thereby into a cestui que 
trust, and then enforce the execution of the trust. Actual 
fraud implies an intention to be unjust or to do injustice 
through concealment or misrepresentation and actions 
designed to carry out such intentions. It implies a 
criminal intent and taints the conscience of all parties and 
privies thereto." 

Prior to the notice the Trust Company had no greater 
rights in the stock than the original wrongdoers. It 
could convey a good title only to a bona fide holder for 
value—so could the wrongdoers—but to any one else it 
simply conveyed a title subject to the trust. On the 
other hand, after the notice, it became privy to the 
fraud, and any attempt on its part to deal with the prop¬ 
erty, to the prejudice of the rightful owners, was either 
a constructive or an actual fraud. 

In a case by a trustee to obtain instructions of the Court 
respecting adverse claims, the only issue presented to 
the Court is to which of the claimants does the trustee 
owe the debt or duty; and where sufficient facts appear 
in the bill and answers, a final decree may be made at the 
hearing. 


Interpleader. 

If this suit is regarded as a bill of interpleader, we 
arrive at practically the same result. 

Interpleader is defined as follows: 

“Where two or more persons claim the same thing, 
by different or separate interests, and another person, 
not knowing to w r hich of the claimants he ought of right 
to render a debt or duty, ot to deliver property in his 
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custody, fears that he may be hurt by some of them, 
he may exhibit a bill of interpleader against them. 

A plaintiff in a bill of interpleader must not himself 
claim any interest; and must not be under any liabilities 
to any of the defendants, beyond those which arise from 
the title to the property in contest.” 

2 Daniell’s Ch. Pr., 6th Ed. star-page 1560. 

For a similar definition, see also 

Story’s Eq. PI., Sec. 291. 

Illingsworth u Rowe et al, 52 N. J. Eq. 360,361 (1894). 

“The material allegations in a bill of interpleader 
according to an early decision by the Court of Errors are: 

1. That two or more persons should have preferred a 
claim against the complainant; 

2. That they claim the same thing; 

3. That the claimant has no beneficial interest in the 
thing claimed; 

4. That he cannot determine without prejudice to 
himself to which of the defendants the thing belongs.” 

Crane v. McDonald, 118 N. Y. 648, 654 (1890). 

“The object of a bill of interpleader” says Chancellor 
Walworth in Badeau v. Rogers, 2 Paige 209, p. 210: 

“Is to protect the complainant where he stands in 
the position of a stakeholder, not knowing to whom to 
pay the money or to deliver the property in his hands; 
and where the recovery by him at the suit of one party 
might not be a protection against the claim made by the 
other.” 

A bill of interpleader lies where one of the claims is 
legal, and the other equitable (Richards v. Salter, 6 Johns. 
Ch. 445, infra.); and 

“ Where the title of all the claimants is purely equitable, 
there is,” says Justice Story, “a still broader ground to 
entertain a bill in the nature of a bill of interpleader; 






26 


for Courts of Equity in virtue of their general jurisdiction 
may grant relief in such cases.” 

2 Story Eq. Sur., Sec. 808. 

It would seem also, both on principle and authority, 
that there may be a strict bill of interpleader, in a proper 
case, where all the claims are equitable. For instances 
of a strict bill of interpleader by trustees, executors and 
administrators, see 

Farley v. Blood, 30 N. H. 354 (1854); 

Loziers Ex. v. Van Sann’s Admrs., 3 N. J. Eq. 325. 

Morse Admr. v. Stearns et al , 131 Mass. 389 (1881). 

Rule as to Bringing the Money or Other Things 

Into Court. 

Of the various requirements of this form of action, 
there is none more fundamental than that the money 
or other thing should be brought into Court, or at least 
placed subject to the Court’s jurisdiction and control, 
there to remain until the rights to the property in dispute 
have been litigated and determined; and it is not until 
this has been done, and the claimants are at issue, that 
the party who brings the interpleader is entitled to a 
decree discharging him, and then only as to so much 
of the property as has been actually placed and left under 
the control of the Court and subject to its order. 

The necessity as well as the reason for this rule are 
found in Lord Chancellor Cottenham’s oft-quoted defini¬ 
tion of interpleader: 

“The definition of interpleader is not and cannot now 
be disputed. It is when the plaintiff says: I have a fund 
in my possession in which I claim no personal interest, 
and to which you, the defendants, set up conflicting 
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claims; pay me my costs and I will bring the fund into 
Court, and you may settle it between yourselves. ’ ’ 

Hoggart v. Cutts, et al., i Craig & Philips 197, 204 
(1841). 

In Lamon v. McKee, 7 Mackey (18 D. C.) 446 (1889) 
the Court says, p. 479: 

“The object of filing the bill was that he might not be 
harassed by all the claimants in conflicting suits. * * * 
The decree further provides that the complainant, having 
brought that money into Court, should be discharged 
as a party to that suit. A complainant to a bill of inter¬ 
pleader has no right to be dismissed unless the case is 
at issue. But when that stage has been reached, he has 
a right to ask such decree. The very object of such a 
bill is to obtain leave to deposit the money and allow 
the contest to go on between the rival claimants. But 
such a decree should not acquit him of accountability 
for any other moneys he may have received; and accord¬ 
ingly the decree below, while declaring the plaintiff to be 
dismissed as a party to the suit, with his costs, further 
ordered that the decree was made without prejudice to 
the right of any and all of the defendants to institute any 
action in law or in equity to recover from the complainant 
any demands any of them may have for amounts due 
from him over and above the money so paid into Court. 
* * * We think the decree was a proper one, * * * and 
it is affirmed.’’ 

Daniell in his work on Chancery Practice, Vol. 2, 
star-page 1563, lays down the rule as follows: 

“The plaintiff in a bill of interpleader ought by his 
bill, to offer to pay into Court any money and interest 
which is due by him. The omission of such offer does 
not, however, render the bill demurrable; but the fund 
must be brought into Court before any order will be made 
in the cause .” 

Some of the authorities go further and say that the 
omission to make such offer renders the bill demurrable. 
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To such an extent is this rule carried that it has been 
held that where land was the subject of the controversy, 
which from its nature could not be brought into Court, the 
plaintiff ought to make conveyances of the same ready 
for delivery to each of the claimants; and if he has not 
done so at the filing of the bill, the Court will order such 
deeds to be filed in the case, subject to further order. 

Farley v. Blood, 30 N. H. 354> 360, 363 (1854). 

Again in Williams v. Walker et al., 2 Richardson (S. C.) 
291 (1846), the law on this point is well stated (p. 294): 

“The complainant, in a bill of interpleader, should not 
only offer, by his bill, to pay the fund into Court, but he 
should take care to have an order passed to that effect, 
if he desires to protect himself from the liability form 
interest on the fund while it is in his possession. The 
rule is very explicit and well settled, that on a bill of 
interpleader, the plaintiff ‘must bring the money into 
court before he takes any steps in the cause;' (1 Smith Ch. 
Pr. 476}. And in Pauli v. Von Melle, 8 Simons, 327, an 
order for an injunction in an interpleading suit was 
declared to be irregular, ‘ if it did not make the issuing 
of the injunction dependent on the payment of money.’” 

“From the proceedings before us, it does not appear 
that any order has been heretofore passed for the pay¬ 
ment into court of the fund in the hands of the com¬ 
plainants in the bill of interpleader, and provision to that 
effect will now be made.” 

The Court below, by its order, seems not merely to 
have disregarded well established practice, but to have 
reversed it. 

A reference to the decree will show that the Court not 
only does not insist that the stock in controversy should 
be brought into Court, but on the other hand directs 
that it shall be sent beyond its jurisdiction, and trans¬ 
ferred to a party named by one of the two sets of claimants, 
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unless the other shall give a bond. The error is a singular 
one. The court insisted on the furnishing of a bond by the 
only parties to the suit from whom, under the circum¬ 
stances, it could not with some color of propriety have 
exacted one. It might, perhaps, have directed the 
complainant to furnish a bond as a substitute for not 
bringing the money into court. There is some authority 
for such a course. In Riggs et al. v. Kouns, 7 Dana (Ky.) 
405, 411 (1838), it is said, that if the plaintiff does not 
pay the money into Court, he should at least give bond 
and security for its ultimate payment according to the 
decree. 

So where the fund was paid over to one of the parties 
before the whole question was settled, as in Illinois 
Masons’ Benefit Society v. Booth, 12 Fed. Cas. 1209, 
No. 7009 (1879), which was a bill of interpleader by an 
Insurance Co. against the widow and son of an intestate 
and a foreign administrator, the Court says: 

“ In view of the fact that this is simply an interpleader 
filed by the Society for the purpose of determining to 
whom the money shall be paid, without any special 
application on the part of the widow, I shall direct the 
money to be paid to the administrator” (a foreign 
administrator), “but upon condition only that he fur¬ 
nishes satisfactory security to hold it for the benefit of 
whom it may concern.” * * * “ And if this administrator 
will not comply with the order of the Court, then I shall 
direct the Society to hold the money, until letters of 
administration are taken out in this State.” 

On the other hand, an order somewhat similar to the 
one in the present case was made by the Circuit Court 
in Buck v. Mason, 135 Fed. Rep. 304, 1905, and the 
Circuit Court of Appeals, commenting thereon, says: 

f 

“The order to plead and give bond within such short 
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time was not only a hardship, but so far as we are advised 
was without precedent in bills of interpleader. ’ ’ 

It is obvious, therefore, that no order, such as the 
decree in the present case, requiring one of the claimants 
to put up a bond as a condition precedent to the stock 
in controversy remaining within the jurisdiction of the 
Court, was proper. On the other hand, it would seem 
to be clear that if, under any circumstances, it were 
competent for the Court to order the property out of its 
jurisdiction, then and in that case a bond should be 
required from the party or parties at whose instance 
such order was made. 

Final Decree. 

“ If the issues between the defendants are ripe for 
decision, the Court may at a single hearing dispose of 
the whole controversy, including as well the issues be¬ 
tween the complainant and defendants as the issues 
between defendants themselves, and make a final decree 
settling the rights of all parties at once; and where 
sufficient appears on the pleadings to enable the Court 
to adjudge between defendants it will proceed at once” 
(23 Cvc. 32 K. 4 b.). This rests on the doctrine laid down 
in Angell v. Haddes, 16 Vesey 202, where it is said that 
an interpleading bill is considered as putting the defend¬ 
ants to contest their respective claims as a bill by an 
executor or trustee to obtain the direction of the Court 
on adverse claims." 

Richards v. Salter, 6 Johnson Ch. 445, decided by 
Chancellor Kent in 1822, is the leading American authority 
on this point, and it has often been followed. The 
Chancellor says (p. 447): 

“ The suit is brought'to a hearing on the bill and answer 
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of the defendant, Salter; the bill as to the other defend¬ 
ants being taken pro conjesso. 

“There can be no doubt that a bill of interpleader was 
filed in a case proper for it. The defendants respectively 
claimed the debt in question, and had forbidden the 
claimant to pay over the money to the adverse claimant, 
and all indemnity to plaintiff was denied, and defendant, 
Salter, had commenced a suit at law. The bill of inter¬ 
pleader is equally proper, though the party be not 
actually sued, or be sued by one only of the conflicting 
claimants, or though the claim of one defendant be 
actionable at law and the other in equity,” citing authori¬ 
ties. 

“The defendant, S., has answered, and set forward, 
his right and title to the money, and the other defendants 
have not supported their claim. Upon this bill, the 
question of right may be decided in favor of one defendant 
against another. If one defendant establishes a title, 
and the other makes default, the Court will decree pay¬ 
ment to the former, and a perpetual injunction against 
the latter.” 

And it was so ordered with costs. 

This rule of practice was followed in McNamara v. 
Provident Life Ins. Co. and Loeb, 114 Fed. Rep. 910, 
Circuit Court of Appeals, in 1902. 

The Court says (p. 913): 

“The defendant Loeb asserted title in his answer and 
established the same by full proof, and under the correct 
practice was entitled to a final decree, and no cross bill 
against the defendants in default was necessary. And 
this seems clear when we notice the fact that said defend¬ 
ants neither asserted title to the fund in Court, nor denied 
Loeb’s title to said fund” (p. 912). “If one defendant 
in a bill of interpleader establishes his title and the other 
makes default, the Court will decree payment to the former 
and a perpetual injunction against the latter,” citing 
authorities. “That this is the correct practice is declared 
in many adjudged cases” (see Richards v. Salter, 6 
Johns. Ch. 445, and others). 


& * 
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“Richards v. Salter was decided by Chancellor Kent 
on a review of the practice and authorities, and we quote, 
as conclusive on the subject, from his opinion/ as follow: 

“The defendant S., has answered and set forward his 
right and title,” etc., as above. 

In this aspect of the case, as well as in the view taken 
by the appellants at the time their answers were filed, 
a cross-bill is unnecessary. 


Rule Against Collusion. 

; There is another requisite common both to bills of inter¬ 
pleader and to suits by trustees, executors and adminis¬ 
trators to obtain the direction of the Court as to the 
disposition of a fund, or other property in their possession, 
which is the subject of adverse claims; and that is, that 
the plaintiff in such case must observe strict impartiality 
not only in beginning the suit, but also during the whole 
course of its progress. He may not resort to a Court of 
Equity to give an undue advantage to either claimant. 
The general rule, therefore, is that a bill of interpleader 
is demurrable, unless an affidavit that there is no collusion 
is filed with the bill. The mere filing of such affidavit 
may be waived, but the substance of the rule should be 
regarded; otherwise, the plaintiff is not entitled to his 
discharge, or his costs. 

“As every such bill” (bill of interpleader) “is founded 
upon the admitted want of interest in the plaintiff, and 
is, at the same time, susceptible of being used collusively 
to give an undue advantage to one of the contending 
parties, two things are required as precautions to prevent 
any abuse of the proceeding. In the first place, the 
plaintiff must annex an affidavit, that there is no collusion 
between him and any of the parties; in the next place, 
if there is money due, he must bring it into Court, or 
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at least offer to do so by bis bill. If he does not do so, 
it is in strictness a good ground for demurrer. ’ ’ 

Story Eq. PI. (ioth Ed.) Sec. 291. 

As in case of bills of interpleader, as soon as the decree 
that the defendants interplead is made, and the plaintiff 
is paid his costs, he is wholly without the controversy 
(Pomeroy’s Eq. Jur., Sec. 1325); #0 “in a bill in the 
nature of a bill of interpleader brought by an executor 
or trustee to obtain the direction of the Court as to the 
disposition of a fund in his hands ’ ’ the duty of the plaintiff 
“is performed when he has brought the parties in inter¬ 
est before the Court, and he is not entitled to take part 
in the argument of the questions involved.” 

2 Dan. Ch. Pr. 1572. 

Houghton v. Kendall, 7 Allen (Mass.) 72. 

A Court of Equity in every proper case will protect 
a trustee who has done his full duty, but in this instance, 
whether we regard the course pursued by the complainant 
Trust Company as collusive or as simply ill-advised, 
the fact that the affidavit against collusion and the offer 
to bring the money into Court, both being the usual 
and proper averments in a case of this character, were so 
studiously omitted from the bill; the fact that the plaintiff, 
the Trust Company who, after the explicit notice that it 
had received, was itself a tortious holder, so completely 
ignored the rights of the true owners, and suffered to 
be passed, without objection or protest, a decree in favor 
of the wrongful claimants, without giving the true owners 
an opportunity to be heard, by which decree the property 
in controversy was directed to be put beyond the juris¬ 
diction of the Court, while it was the plaintiff’s duty 
to see that the money was brought into Court before he 
took any order in the cause (see 2 Daniell Ch. Pr. 1563, 
supra , and Williams v. Walker, 2 Richardson 291, 294, 




supra)] and the further fact that the plaintiff and the 
wrongful claimants are in this Court ranged together in 
support of the decree against the true owners of the prop¬ 
erty, are evidence of such want of fairness and impar¬ 
tiality as to preclude the Trust Company from complaining 
if, by a reversal of the decree, it suffers loss. 

The appellants, therefore, submit: 

1. That the decree of the Supreme Court of the District 
of Columbia should be reversed with costs. 

2. That an order should be entered requiring the 
thirty-five thousand and five (35,005) shares of the 
stock of the American Planograph Company to be brought 
into Court, or placed subject to the Court’s order and 
control. 

3. That this Honorable Court should, by its decree, 
award the property in controversy to the appellants, 
and that the said National Savings and Trust Company, 
the complainant, and all the other appellees into whose 
hands, or subject to whose control, any of the said stock 
tainted with fraud has come, should be adjudged trustees 
for the appellants, and ordered to account to them as 
trustees in Equity. 

GEORGE P. MONTAGUE, 
CHAREES A. KEIGWIN, 

Solicitors for Appellants , 

and of Counsel. 
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THE MOORE PRINTING TYPEWRITER COM¬ 
PANY ET AL., Appellants 


v. 


THE NATIONAL SAYINGS AND TRUST COM¬ 
PANY ET AL. 


Supplemental Brief for Appellants 


John H. White, the now deceased appellee, was, on 
April 26, 1906, the holder in severalty of 1158 shares 
of stock in the American Planograph Company, then 
standing in his individual name on the books of the 
company. 

On the date mentioned, White entered with divers 
others, then like himself holders in various amounts 
of the company’s stock, and now appellees, into the 
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agreement stated in the bill, copy of which is annexed 
to the bill (p. 6). I»,y this instrument, the several 
holders of stock “agree and each for himself to and 
with the party of the second part (the Trust Com¬ 
pany) to transfer and convey or cause to be trans¬ 
ferred and conveyed” to the Trust Company their 
several holdings. J»v further terms of this agreement 
it was provided that the Trust Company should issue 
to the various depositors several certificates of trust 
according to their respective contributions to the body 
of stock taken by the company in trust. 

No deed or other instrument of conveyance, whether 
joint or several, appears or is recited in the record, 
and the trust agreement seems to have been executed 
by the several deposits by the individual signers of 
their respective holdings of the stock. 

Upon receipt of tin 1 stock, the Trust Company, in 
accordance with the terms of the trust agreement, 
issued certificates showing that it held 1158 shares on 
account of John IT. White (p. 9), 100 of which were 
in the name of Alice J. White. 

The bill of complaint filed by the Trust Company 
makes John H. White and Alice J. White parties 
defendant (p. 2), and they joined in the answer of 
those defendants who were sued as depositors of the 
stock (p. 48). 

The decree was in favor of the complainant Trust 
Company and those defendants who were named as 
depositors, and against the three defendants who were 
made such by reason of their interest adverse to the 
interests of the depositors (p. 58). These three de¬ 
fendants appealed, their appeal being from the decree 
generally and taken in open court, and there being 
no citation issued or other action taken whereby the 
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appellees were individually designated and enumer¬ 
ated (p. 58). 

John H. White was dead before the decree was ren¬ 
dered in the court below, the date of the decree being 
December 13, 1907, and Mr. White’s death having oc¬ 
curred on the preceding day, the 12th. No proceed¬ 
ings to revise the cause as' against him were taken by 
either the complainant, or by the present appellants, 
or by the other parties, either in the court below or 
in this court. 

The present cause was docketed in this court on 
January 20, 1908. The printed record was filed on 
February 3d. On February 17tli, Mr. Worthington, 
who had been solicitor for defendants in the court 
below, other than those defendants who are appellants 
here, entered appearance for all appellees. The brief 
of appellants was filed on April 8th. The cause was 
on the assignment for April 14th, and was called on 
the 15th. 

No brief for the appellees, or for any of them, had 
been filed when the case was reached for hearing on 
the 15th. 

On April 7tli, seven days before the case was on the 
assignment, and the eighth day before it was actually 
reached, there was filed in the record a paper of the 
tenor following: 


“Now come the appellees, by A. S. Worthing¬ 
ton, their attorney, and suggest to the court the 
death of the appellee, John H. White. A. S. 
Worthington . 

On account of the meagerness of this suggestion, 
the appellants were constrained to make a fuller 




4 


statement of tlie fact; and on April 14th they filed a 
suggestion showing that the death of White occurred 
before the decree in the court below, at the same time 
expressly dismissing their appeal, if they had any 
appeal, as to White and his representatives. On the 
15th they filed an express disclaimer of any interest 
in said 1158 shares of stock formerly held by said 
White. 

I. The suggestion of White’s death was made mani¬ 
festly for the sake of delay. The fact occurred more 
than four months ago, and was presumably within the 
knowledge of the appellees for almost or quite that 
time. The postponement of any mention of this fact 
until a week before the hearing can be accounted for 
only by a desire to postpone the decision of this cause. 

II. The appellees having filed no brief within the 
time prescribed by the rules, or even by the time the 
case was called, are in default, and are not entitled to 
be heard: Rule VIII, Sec. 6. 

III. The death of White, at the date now shown to 
the court, makes no case for the making of new parties 
in this court, Rule IX being by its terms limited to 
the case where a party shall die “pending an appeal, 
dating from the time of the appeal taken in the court 
below.” The appeal was taken on December 13th, 
and the death occurred on the 12th. 

IV. The decree was not only in White’s favor, but 
it was also in exact accordance with his wishes, as 
well as with the wishes of the other appellees, as ex¬ 
pressed in his and their answer filed November 26, 
1907, several weeks before White’s decease. Neither 
can his representatives, therefore, nor can any of the 
appellees complain if the decree as to White is af¬ 
firmed, or if the appeal as to him is dismissed. 
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There is no suggestion of death on the record in the 
court below. In a similar case, Penhallow v. Doane, 

3 Dallas, 54, the Court, Mr. Justice Cushing, says 
(pp. 117 and 118) : 

“The 2d exception in error is that the sentence 
of the Court of Appeals was void by the death of 
Mr. Doane. 

“That fact does not appear upon the record of 
the Court of Appeals, and I think we cannot re¬ 
verse the decree in this incidental way. * * * 

On the contrary, it is implied by the record that 
Doane was alive; otherwise, he could not have 
been heard by his counsel as the record sets forth; 
for a dead man could not have counsel or attor¬ 
ney. * * * A case in Sir Thos. Raymond is 

cited by the counsel for plaintiff in error of trover 
by five plaintiffs—one dies—the rest proceed to 
verdict and judgment—and adjudged error. 

* * * But a case in Chancery Cases (p. 122), 

is more to the point—where money was made 
payable by the decree to a man that was dead, 

and yet adjudged among other things no error. 

* * * It does not affect the justice of the 

cause; it makes no odds to the plaintiff in error 
whether the money is to be paid to Colonel 
Doane, being alive, or to his legal representatives, 
if dead.” 

And on page 101 Mr. Justice Iredell says: 

“There seems great reason in what was alleged 
at the bar, that though it might have been com- , 
petent for the administrators, had the decree been 
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against Doane, to have shown this fact for error, 
because neither the principal nor they had any 
opportunity of supporting their right before the 
Court, when the decree was given, the former 
being dead, and the latter not being called upon, 
yet that it is not competent for the appellees, 
who were before the Court, were heard and can¬ 
not allege (had that been the fact) that they sus¬ 
tained any prejudice by their being heard ex 
parte. 

“It is a rule at common law (the reason 
applies in equity and other civil law cases) that 
if a party can plead a fact, material to his de¬ 
fence, and omits to do it at the proper time, he 
can never avail himself of it afterwards. 

“They had a day in court to plead the death 
of the appellant. If they say they did not know of 
it, the same might be alleged in a case at common 
law, where we know it will not avail. The law 
rather chooses that a party should incur a risk 
of this nature, than leave a door open to end¬ 
less litigation upon pretences, the truth of which 
it is very difficult to discover.” 

Again the court (Iredell, J.) says: 

“Admitting the decree for this cause to be 
erroneous, it can only be avoided by a solemn 
proceeding in the nature of a proceeding in error, 
and cannot be inquired into in this collateral 
way. 

“Upon this point I am clear, that the decree 
was not rendered absolutely void, but must stand 
regularly good till reversed for this error, if it be 






I 


i 

one. So the matter stood while the court of 
appeals was in being. If the appellees could have 
avoided the decree for this error, they might have 
applied to that court to have reviewed its decree 
upon this suggestion. The expiration of the 
court is no reason why the law in this particular 
should be considered as changed.” 

And the court adds that even in the case of an 
application for a reversal of the decree in the court 
that rendered it, it might be shown, as a defence* that 
the parties had knowledge of the death, and had not¬ 
withstanding acquiesced in the decree. 

If the decree then was good until reversed by the 
court that gave it, in this instance, inasmuch as in 
this Court, a disclaimer has been filed of any claim 
against the 1158 shares hold by White, this Court 
should affirm the decree as to him. 

Bosworth v. Terminal Co., 174, U. S., 182, 189. 

Y. On the other hand, if the decree is void ;as fto 
White and his stock, on the ground that a decree has 
no force against a dead man, the appeal either stands 
dismissed as to him upon the suggestion of his death 
on the record, or it should be dismissed as to him by 
this Court. The appeal against him being inoperative, 
White, therefore, has never been an appellee or a 
party to the proceedings in this Court; it is now loo 
late to bring in his representatives, and the appeal 
stands as to him dismissed. 


Dolan v. Jennings, 139 U. S., 385. 
Mason v. United States, 136 U. S., 581. 
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VI. But, whether the decree is affirmed in White’s 
favor, or is dismissed as to him, the result is exactly 
the same to all parties. In either case, White’s 
assignees and legal representatives take the entire 
beneficial interest in the 1158 shares of stock formerly 
held by W r hite, as none of the parties to the suit claim 
any interest in it whatever. The effect of the dis¬ 
claimer is to put the 1158 shares of stock wholly out¬ 
side of the controversy. 

VIL White was not a necessary party, so far as 
appellants are concerned, either in the Court below 
or in this. 

White was brought upon the record by the com¬ 
plainant Trust Company, now one of the appellees, 
for its own purposes and in its own interest. Had 
the Trust Company been obliged to appeal, it might 
have been necessary for the company to consider how 
far it was necessary to make him an appellee. 

The shareholders who deposited their stock with the 
Trust Company, and who, with the Trust Company, 
are the appellees, are not and never were joint owners 
of the stock or otherwise joined in title or interest. 
Each held the stock owned or claimed by him in 
severalty, unaffected by any rights of another and 
without the least community of title. Each conveyed 
to the Trust Company severally and for himself, and 
by a. separate act of deposit. To each was issued a 
certificate of trust, according to his individual inter¬ 
est, and operating in his individual favor. The only 
semblance of joint action was the trust agreement, 
which affected only the custody and management of 
the stock, and not the character of the individual 
ownership. 
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Had the appellants brought an original bill to es¬ 
tablish a trust in their favor in any portion of the 
stock held by the Trust Company, they might have 
selected such shares of the body of stock, and the 
owners of such shares, as the objects and persons 
against which and against whom their claims were 
directed. There was nothing in the nature of the 
ownership, or of the deposit with the Trust Company, 
or of the tenure by which the company held the stock, 
which created any community of interest or in any 
way confused the several titles. 

If, under such circumstances, the appellants, or 
anybody else, had desired to assert a claim to any 
particular holding of the whole body of stock, they 
were at liberty to make the owners of that holding 
sole defendants, and to ignore the other depositors. 
So they might have made parties defendant as many 
of the depositors as held stock against which claim 
was made. In this way, White might have been al¬ 
together omitted, as might others, and the bill would 
have been good and maintainable against those whose 
titles were intended to be assailed. 

Likewise the appellants (defendants below) might 
in their answers have attacked the title to the stock 
of all the depositors or have selected any part of them, 
or disclaimed as to some and proceeded a^amsL the 
others; and in their appeal they could have joined^any 
or all of the other defendants. 

Inasmuch as White was not and is not a necessarv 
party to either the answers or the appeal, his presence 
or absence in this event does not affect the right of 
appellants to prosecute their appeal against the other 
parties. 
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Finally, the appellants have a distinct and severable 
appeal against the Trust Company alone— : the com¬ 
plainant below. 

VIII. On Friday, April IT, less than two days be¬ 
fore the day specially assigned for the hearing of the 
case on appeal, the solicitors for appellants received 
a notice, «na ijywfl , that on the coming in of the Court 
on the day set for the hearing, a motion to dismiss the 
appeal would be made on behalf of all the appellees 
except the complainant Trust Company and the de¬ 
ceased appellee White. The grounds assigned for the 
motion were the following: 

1. That the appeal was taken by only three of the 
defendants without a summons and severance. 

2. That the decree appealed from was not final, 

3. That the appeal was prematurely taken. 

It is submitted that the said appellees are not en¬ 
titled to be heard on their motion; first, because they 
did not give the two days’ notice required by Rule 16 ; 
and, secondly, because it is only too evident that the 
motion is frivolous and made merely for purposes of 
delay. 

The reasons assigned for the motion hardly merit 
serious consideration. 

1 . Summons and severance in a case of this char¬ 
acter is not only unnecessary, but is manifestly im¬ 
proper. 

The interests of the appellants and the defendant- 
appellees are not only distinct, but they are adverse 
and antagonistic as well; and it was on account of 
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these diverse interests respecting which the complain¬ 
ant was unable to decide, and on that account only, 
that this suit was brought. Moreover, the decree ap¬ 
pealed from is in favor of all the appellees, and 
against all the appellants. The impropriety of the 
defendant-appellees joining with the appellants in the 
appeal, or the appellants resorting to summons and 
severance from them, is too plain for argument. 

In Gilflllan v. McKee, 159 U. S., 308, the court says: 

“The objection that an appeal was not taken by 
the other defendants, that they did not join in 
the appeal, and that there was nothing in the 
nature of a summons and severance, is equally 
untenable. The decree was several both in form 
and substance, and the interest represented by 
each defendant was separable and distinct from 
that of the other. In such cases, any party may 
appeal separately to protect his own interests.” 

See also Todd v. Daniel, 16 Pat., 521; 

Hancock v. Patrick, 119 U. S,, 156; 

Bank v. Hunter, 129 U. S., 557. 

2. The decree is final against the appellants as by 
it they lose forever a right of action against the com¬ 
plainant Trust Company respecting property having 
a value, as stated by the appellees in open court, of 
several hundred thousand dollars, at least ; and be¬ 
sides losing this right of action, the property itself 
is, by the decree, ordered to be sent beyond the juris¬ 
diction of the court. 

Further the decree is appealed from not only on the 
ground of finality, but also because by it the title to 
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property, as well as the possession thereof, is changed 
and affected. (Code, 226.) 

3. The appeal was allowed in open court, December 
13, 1907, in the presence of the counsel for the ap¬ 
pellees not only without any dissent on their part, but 
with their entire acquiescence, and the notice of April 
17,1908, above referred to, was the firgt intimation the 
appellants had that the decree was considered by the 
appellees, or any of them, as open to the objection that 
it was prematurely taken. Surely, such an objection 
is frivolous. 


On April 15, when this case was called for argu¬ 
ment the appellants had filed their brief and other¬ 
wise, complied with the rules, and were not-only ready 

(UucL a^L^iotc^ fc-pro 04.0-1 7 (ruJr u/ex.4. 

Rule 8, to be Heard and have their appeal ad¬ 
judicated. At the urgent solicitation of the appellees, 
however, and against the protest of the appellants, an 
extension of time was granted to the former, though 
in default, to enable them to file a brief on the ground 
that their counsel was engaged in another court, and 
that they had relied on the suggestion of the death 
of the appellee, White, for a continuance; and the 
case was accordingly specially assigned for argument 
on Monday, April 20. The appellees seem now to have 
entirely shifted their ground; and it is submitted that, 
where they were in default with their brief, and asked 
for an extension of time, and assigned particular rea¬ 
sons for such request, a motion to dismiss the appeal 
for entirely different reasons, is not only disingenu¬ 
ous, but is unfair both to the Court and the appellants. 


Chas. A. Keigwin, 

Geo. P. Montague, 
Solicitors for the Appellants. 
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Statement. 

By agreement between appellees, printed at pages 6 et seq. 
of the Record, the National Savings & Trust Company was 
made trustee for its co-appellees of 35,005 shares of the cap¬ 
ital stock of the American Planograph Company, upon cer¬ 
tain trusts expressed in the agreement, one of the conditions 
of which agreement was that the company should have the 
right to resign the trust, if it should at any time desire to do 







so, in favor of a new trustee to be selected by a majority in 
interest of its co-appellees. 

On Mav 22, 1906, more than a year before the films: of 
the bill below, the appellants addressed a letter to the Na¬ 
tional Savings & Trust Company, claiming that a large part 
of the 35,005 shares of stock was subject to a trust in favor 
of appellants, that a suit was pending in West Virginia to 
determine its ownership, and that the Trust Company was 
thereby cautioned against transferring or parting with the 
possession of the stock. 

With respect to the West Virginia suit referred to, it ap¬ 
pears from the appellants’ cross-bill (Roc., p. 53) that no 
jurisdiction was, or could be, acquired over any of the ap¬ 
pellees charged with fraudulent or improper conduct, nor 
over anv of them claiming any interest in the shares of 
stock, notwithstanding which fact the appellants took no 
action here, where they knew the shares to be, nor elsewhere, 
to assert their alleged rights or interests. After waiting 
more than a year to afford opportunity for such action, and, 
in the meantime, having been subjected to two suits in this 
District growing out of differences between its co-appellees, 
the Trust Company decided to exercise the privilege of re¬ 
signing reserved by it in its original acceptance of the trust, 
and so notified the parties to the trust agreement, who nomi¬ 
nated the New York Trust Company to be the trustee in its 
stead. The Trust Company thereupon filed its bill in this 
cause, to which, for its protection under the circumstances, 
all the parties claiming any interest in the shares of stock 
were made parties, the prayer of the bill being that it might 
be permitted to resign and retire from the trust, surrendering 
the shares of stock held by it to a new trustee, and that it 
might be instructed bv the court as to the manner and form 
of the transfer by it to its successor in the trust. 

To this bill, filed for such a purpose and with such ap¬ 
plication for relief, the Moore Printing Typewriter Com¬ 
pany filed an answer, adopted (Rec., p. 47) by its co-appel- 
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lants, in which (Rec., p. 25) it “admits on the allegations 
set forth in the bill of complaint that the plaintiff is entitled 
to resign and be relieved of its trust, but it alleges on infor¬ 
mation and belief that the New York Trust Company has 
not consented to accept said trust, and, further, that no other 
responsible trust company will be likely to accept the same 
if it has full knowledge of the facts”; and submitting, 
further, that-the plaintiff could be granted relief and the 
rights of all parties protected only by the appointment of a 
receiver, who should hold the stock subject to the court’s 
orders until the rights of the various claimants were deter¬ 
mined. The other parties in interest also answered (Rec., 
p. 48), consenting that an order should be made by the 
court permitting the trust company to retire and resign from 
its trust, surrendering the shares of stock to the New York 
Trust Company as its successor in the trust, etc. The cause 
was thereupon set down, November 26, 1907, for hearing 
upon the bill and answers (Rec., p. 50). 

It came on for hearing at the December, 1907, term, was 
argued by counsel for all the parties in interest, and was 
ready for decree when, on December 13, 1907, the date of 
the decree here appealed from, the appellant Moore Printing 
Typewriter Company, alone, presented its cross-bill (Rec., 
pp. 51-57), averring, in its sixth paragraph, its willingness 
that the Trust Company might be permitted to resign and 
retire from its trust as in its bill stated, “provided that some 
other person or corporation can be found to assume the said 
trust in the same condition in which the same now exists, 
and without altering the existing status of the said stock to 
the prejudice of this complainant,” submitting that the new 
trustee should be a responsible person, preferably a resident 
of the District, and that he or it should be required to enter 
an appearance in the cause and to be made a party to the 
cross-bill, etc.. As stated, this cross-bill was not filed, nor 
leave for that purpose obtained, until the very day the de¬ 
cree appealed from was passed, nor was there any service of 
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process upon (lie Trust Company under it, nor other notice 
given it. 

By reference to the prayers of the cross-bill, it will be ob¬ 
served that they seek, in effect, an injunction against any 
performance of the duties of the trust, in accordance with 
the trust agreement, whether by the Trust Company or its 
successor in the trust, or any sale of the stock, except upon 
terms that the stock or its proceeds should be held subject to 
the further order of the court, to be accounted for and paid 
over as might be adjudged on final hearing. 

Evidently recognizing the attempt thus made to evade 
Equity Rule No. 42 of the court, which allows the issuance 
of injunctions or restraining order only “upon the prece¬ 
dent condition that the complainant execute and file in the 
cause * * * an undertaking to make flood to the de¬ 


fendant all damages by him suffered or sustained by reason 
of the wrongful and inequitable suing out the injunction 
etc., and at the same time evidencing its readiness to give the 
appellants the benefit of a restraining order or injunction 
pendente Ute upon terms of complying with the requirement 
and spirit of that rule, the court, by the decree appealed 
from, authorized and directed the Trust Company to deliver 
the shares of stock “to the New York Trust Company, of the 
citv and State of New York, its successor in the trust,” and 
that it should thereupon be discharged from all liability to 
the defendants, and each of them: providing , however, that 
the decree and order should be void if, within ten davs from 

t 

its date, the appellants or any of them should “apply for 
and obtain a restraining order or injunction with under¬ 
taking and security as required by equity rule 42 of this 
court, prohibiting such transfer of said certificates.” 

From this decree the appellants prayed the present appeal, 
upon a cost bond only, fixed at $100. 













ARGUMENT. 


The only question with which this appellee is concerned 
is whether, upon the above condition of pleadings and facts, 
the appellants are entitled to a. reversal of the decree direct¬ 


ing that it transfer all 


the shares of stock to the new trustee, 


as its successor in the trust, with which decree, in view of 
their failure either to apply for an injunction pendente life 
or to give a supersedeas bond, it has had no alternative but 
to comply. 

To the elaborate arguments in the briefs for appellants 
in this court, to the effect that a petition by a trustee to 
resign its trust, pursuant to the express terms of its orig¬ 
inal contract to serve in that capacity, is a bill of inter¬ 
pleader, or is in the nature of a bill of interpleader, and 
that, as a preliminary to such bills, the complainant therein 
must first bring the property into court, etc., it is sufficient 


to sav that no such contentions were made bv any of the 

♦ tt 

appellants in the court below. On the contrary, their an¬ 
swers expressly conceded the right of the Trust Company 
to resign, and their own willingness that it should do so. 


Nor, it will be noted, was any objection made to the pro¬ 
posed new trustee, of the selection of which by the opposing 
parties in interest the appellants were advised by the bill. 
As to it, their answer stated simply (Roc., p. 25) “on infor¬ 
mation and belief that the New York Trust Company has 


not consented to accept said trust, and, further, that no 
other responsible trust company will be likely to accept the 
same if it has full knowledge of the facts.” 


No objection to the sufficiency or suitability of the pro¬ 
posed new trustee in any respect is made in the answers, 
while even the cross-bill goes no further than to suggest 
that the new trustee should be “preferably,” not necessarily, 
a resident of the District of Columbia. 
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The appellants are without standing in an appellate court, 
it is submitted, to claim that there was reversible error in 
the appointment of a new trustee as the Trust Company’s 
successor in the trust, to which, below, it interposed no ob¬ 
jection, and the Trust Company’s right to which relief it ex¬ 
pressly and in terms admitted. The granting of that relief 
is the entire substance and effect of the decree appealed 
from. 


1 \ os poet f u l lv submitted, 

.T. -T. Darlington, 

Solicitor for Notional Savings & Trust Company. 
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JANUARY TERM, 1908. 


No. 1854. 


THE MOORE PRINTING TYPEWRITER CO. ET AL., 

Appellants, 

v, 

THE NATIONAL SAVINGS ANI) TRUST CO. ET AL. 


BRIEF FOR APPELLEES, EXCEPT THE NATIONAL 
SAVINGS AND TRUST COMPANY. 


Statement of the Case. 

The complainant in this case filed its bill for the pur¬ 
pose of obtaining leave to resign and retire from its trust 
under a certain voting trust agreement, and to surrender 
the shares of stock held bv it to a new trustee, and for the 
instructions of the court as to the manner and form of trans¬ 
fer to the substituted trustee.' A copy of the agreement 
under which the stock was held is annexed to the bill 
(Exhibit A, Rec., pp. 6-8). The agreement is made by 
Bessie P. Cornwall and others, as parties of the first part, 
with the complainant as party of the second part. After 
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reciting that the purpose is to hold together in trust a ma¬ 
jority of the stock of the American Planograph Company in 
order to secure a safe and prudent management of the 
company, this agreement provides that the parties of the 
first part shall transfer to the complainant 35,005 shares of 
the capital stock of the American Planograph Company 
in trust, for the purposes and uses of the agreement; that 
the complainant shall issue to each person so transferring 
such stock a trustee’s certificate, which shall recite the num¬ 
ber of shares so deposited by him and state that the holder 
thereof is entitled to an equitable interest in such 35,005 
shares equivalent to the number of shares deposited by him 
with the complainant, and that on and after [March 31, 1911, 
the holders of such certificates will he entitled to a certificate 
for an equal number of shares of the stock of the American 
Planograph Company. The agreement further provides that 
on and after [March 31. 1911, the complainant shall forth¬ 
with cause to he transferred on the hooks of the American 
Planograph Company the stock so held in trust and deliver 
the certificates thereof to each of the holders of the trust 
certificates. Provision is also made for the transfer of (he 
American Planograph stock upon the hooks of that company 
to the complainant, and the voting of the stock by the com¬ 
plainant in (lie manner directed by the owners of a majority 
in amount of the trustees certificates; for the keeping of a 
record of the shares deposited and the names of the holders 
of trustees’ certificates; for the collection of the dividends 
upon the stock and the payment thereof to the holders of 
the trustees' certificates, and for the compensation of the 
complainant as such trustee. It is further provided that 
upon the resignation of the complainant as trustee, under 
the agreement, the holders of a majority in amount of the- 
trust certificates shall elect a trustee to fill the vacancy. 

The complainant in its bill then showed that, in per¬ 
formance of the agreement, 35,005 shares of the stock of the 
American Planograph Company were transferred to it, and 
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trustee’s certificates issued therefor; that the complainant 
had notified the parties in interest, under and through whom 
it derived its position of trustee, of its desire to resign such 
position, and that the holders of a majority in amount of 
the trust certificates had duly appointed the New York Trust 
Company, of the City of New York, to be trustee under the 
agreement in place and stead of the complainant. The 
complainant further showed that in suits brought by Cecil H. 
Moore and Julia T>. Moore, respectively, injunctions had 
been granted restraining the complainant from removing 
the stock from the District of Columbia, and also that the 
complainant had received a paper, purporting to bo executed 
by the Moore Printing Typewriter Company and Russell W. 
Montague and George P. Montague, wherein they claimed 
that a large part of such 35,005 shares were subject to a 
trust in their favor. The specific relief demanded in the 
bill is “That the complainant may be permitted to resign 
and retire from its said trust, and to surrender the shares of 
stock now held by it to a new trustee, and that the complain¬ 
ant may be instructed by the court as to the manner and 


form of transfer by it to its successor in said trust. 


The defendants named in the bill include the holders of 
the trustees’ certificates issued by the complainant, and also 
Cecil TT. Moore. Julia P>. Moore, The American Phonograph 
Company, The Moore Printing Typewriter Company, and 
Russell TT. Montague and George P. Montague. The de¬ 
fendants, other than the Moore Printing Typewriter Com¬ 
pany and the two Montagues, filed a joint answer, in which 
they admitted substantially all the facts alleged in the bill, 
and consented that an order might be made permitting the 
complainant to retire from the trust and surrender the stock 
to the New York Trust Company, though they denied the 
allegations in the bill that the complainant could not transfer 
such stock to the New York Trust Company, or its successors 
in the trust, without risk or liability of loss (Rec., pp. 48-49). 

The Moore Printing Typewriter Company and the two 
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Montagues filed answers, wherein they alleged that in Janu¬ 
ary, 1000, and prior and subsequent thereto, the Moore Print¬ 
ing Typewriter Company, either by itself or through the 
Linomatrix Company (a sub-company, of which seven-tenths 
of the stock belonged to said Moore Printing Typewriter 
Company and its stockholders), owned all the inventions 
and patents for the United States of the defendant Charles T. 
Moore, together with all his future improvements thereon; 
that thereafter Moore entered into a conspiracy with the de¬ 
fendant ITcnrv L. Brvan and Ocorge P. Coni wall for the 
purpose of wrecking said two companies or acquiring their 
assets for an inadequate sum. and to that end entered into a 
contract with Cornwall hv which he hired himself to Corn¬ 
wall for the purpose of perfecting inventions relating to 
printing and taking out patents therefor, which inventions 
are of the same character as those which lie had already 
assigned to the Moore Printing Typewriter Company; that 
the American Phonograph. Company’was formed for carrying 
out this alleged fraudulent scheme, and that 20,831 shares 
of the stock of that company were issued to Moore, Corn wall 
and Bryan, or their appointees, and that this identical stock, 
or other stock issued for it, constitutes the greater part of 
the 35,005 shares held in trust by the complainant (Bee., 
pp. 45-47). 

The complainant set the case down for hearing on bill 
and answer (Bee., p. 50), and after such hearing the decree 
was made from which this appeal has been taken (Bee., 
p. 58). On the same day the Moore Printing Typewriter 
Company, by leave of the court, filed a cross-bill, but no sub¬ 
poena to answer has been issued thereunder (Bee., pp. 51-57). 
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ARGUMENT. 

I. 

This court is without jurisdiction because the ap¬ 
peal WAS TAKEN PREMATURELY. 


Ii will bo noted tlmt the appeal was taken on the day 
that the decree was made (Rcc., pp. 58-59). But. the decree, 
hv its terms, did not become final until after the 23d day of 
December, 1007. Until then it was liable to be defeated bv 
the action of the appellants, nor could the complainant act 
under it before that time. Tt was effective for no purpose 
whatever until the date upon which it would become absolute. 
Tt was therefore not a final decree when the appeal was taken. 
Hall r. Clapp, Ct, App., D. C., No. 1835, October 
term, 1907. 


IT. 


The TULL TS NOT one op interpleader, nor could the 

COMPLAINANT HAVE INTERPLEADED THE HOLDERS OP THE 
CERTIFICATES ISSUED BY IT. 


A large part of the argument of the appellants is based 
upon .the assumption that the bill is a bill of interpleader. 
But an inspection of this pleading will disclose that it is 
nothing like an in ter] deader, nor was it intended to be such. 
It is framed upon the theory that the complainant, being a 
fiduciarv, has the right to ask for the instructions of the 
court. A bill of interpleader must, among other things, 
contain an offer to bring the property into court (Amineu- 
dalo Normal Institute v. Anderson, 71 Md., 128; Bosseit v. 
Leslie, 123 N. Y., 396); but here the complainant makes 
no such suggestion, but, on the contrary, asks that it may be 
permitted to deliver the stock to the new trustee. 










Again, a bill of interpleader must, contain an averment 
that the complainant is ignorant of the rights of the different 
claimants (Shaw r. Carter. <S Paige, 889, 348; 23 Cvo. Law & 
Pro.. 8) ; hut there is nothing of this kind in the present 
bill; and. from all that appears, the complainant may have 
known that the Moore Printing Typewriter Company had 
no right to the stock. 

The bill was drawn by eminent and experienced counsel, 
and surely if he had intended to file a bill of interpleader, 
he would have prepared one in suitable form, and one con¬ 
taining allegations appropriate to such a bill. 

Put what is more important is that the bill discloses facts 
which make an interpleader impossible. Tt is elementary 
that one who is bound by an express contract cannot inter¬ 
plead the person to whom he is so bound and a stranger who 
claims under an antagonistic and paramount title (Pome¬ 
roy's Eq. .Tur. (3d ed.), 1828-1827 and notes). 

In Kichardson r. Pelt (13 IX C. A])]).. 200) it was said: 
“An essential foundation of the equity of interpleader is, 
that the party seeking the relief must not be under an inde¬ 
pendent or special liability to one of the claimants (Adams 
K<p, 204: 3 Pom. Pep, see. 1827). Where there is an inde¬ 
pendent liability of the party seeking the relief to one of the 
several defendants, arising out of the relations subsisting 
between them or upon a special contract creating, for ex¬ 
ample. the relation of bailor and bailee, landlord and tenant, 
or creditor and debtor, there can be no interpleader, unless 
it be made to appear that others have acquired a, claim of 
title or interest derived under the said liability.” 


A good illustration of this principle, and one in point 
here, is found in United Stales Trust Co. v. Wiley (41 
Parb., 477). Tn (hat case a trust company received 
a sum of money and issued a certificate to the depos¬ 
itors by which it agreed to repay the sum to the depositors, 
or their assigns, with interest, on sixty days’ notice; held, 
that the company could not bring a suit to compel the de- 
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positors and creditors who had attached the fund to inter¬ 
plead. The court said: “The trust company have agreed 
to pay the deposit-to certain persons with interest. They 
cannot invoke the intervention of this court to disregard 
that contract, and inquire into the equities existing between 
the depositors and a class of persons who have no immediate, 
hut only remote and contingent, rights, if any, in respect to 
the fund.” 


Now the only difference between that case and this is, 
that there the trust company received a deposit of money, 
while here it received a deposit of stock; but the trustees’ 
certificates obligated the complainant to return the stock to 
the holders of the certificates just as effectually as the cer¬ 
tificate of deposit obligated the United States Trust Company 
to repay the money deposited with it. 

Tn Lund v. The Seamen’s P»k. for Savings (37 Barb.,129), 
which was an action against a savings bank by the assignee 
of a depositor to recover the sum deposited, it was held that 
the defendant could not set up as a defense that the deposit 
was the proceeds of securities belonging to third parties 
which the depositor obtained and fraudulently converted, 
and that such third parties had notified the defendant of 
those facts, and that they claimed the deposit as their prop¬ 


erty. 

The court said: “No principle of law can, however, be 
found winch permits a debtor for goods sold or for money 
lent or deposited to set up as a .defense against the claim of 
his creditor that his title to the goods sold or money lent 
or deposited is defective or wrongful. That question is of 
no concern to the purchaser or borrower unless the third 
party, who claims to have been despoiled of his goods or 
money, will proceed by process of law to enforce his rights. 
Tt can never be permitted that a debtor may volunteer by 
plea or answer the protection of the claims of those with 
whom he has had no dealings to defeat his liability for the 
performance of his contracts. The law forbids the defend- 
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ant to interplead because these third parties are not in privity 
with the depositor, but were claiming by a hostile and su¬ 
perior title” (p. 132). 

It must be obvious that for the court to construe the bill 
as one of interpleader would be a gross injustice to the cer¬ 
tificate holders, for if the bill had been in form for that pur¬ 
pose the certificate holders could have demurred to it. 
These defendants, believing, as they had the right to do, 
that the bill was in fact what it purports to be—a bill for 
procuring an order directing the complainant to transfer the 
stock to (lie New York Trust Company and for'instructions. 

as to the manner of such transfer—have answered that they 

1 / 

are willing that the complainant shall have such an order, 
though they protest that such an order is not necessary, 
But to hold now that the bill is something different from 
what it ]airports to be—that it is a bill of interpleader, 
though it omits the requisite averments of such a bill—would 
be the means of entrapping the certificate holders into waiv¬ 
ing objections which would have been fatal to the bill. 


111 . 


Tiie appellants are not entitled to the considera¬ 
tion OF A COURT OF EQUITY, SINCE THEIR ODVIOUS PURPOSE 
IS TO CIRCUMVENT THE RULE OF THE COURT BY OBTAINING 
THE EFFECT OF A RESTRAINING ORDER WITHOUT GIVING 
SECURITY. 


As shown by the pleadings, the appellants served upon the 
complainant a notice that they claimed a part of the stock 
by reason of an alleged constructive trust, but though more 
than a year had elapsed, they had brought no suit in this 
jurisdiction to enforce their claims. TTad they begun such 
a suit, what course would they have had to adopt in order to 
prevent the complainant from delivering the stock to the 
certificate holders, or sending it out of the District? Why, 






9 


very plainly they would have had to procure a restraining 
order. And the mere bringing of a suit would not have 
had this effect. In addition to filing their bill, they must 
have obtained an injunction, if they would have prevented 
a disposition of the stock pending the trial and decision 
of the case. But, can they be in any different position merely 
because the complainant, instead of complying with the 
terms of the agreement it had made with the certificate 
holders, comes into court and asks for instructions? 

And what was the state of the pleadings when the decree 
was made? The appellants had tiled an answer in which 
they averred that, by reason of .alleged frauds on the part of 
Moore, Bryan and Cornwall, the Moore Printing Typewriter 
Company was entitled to have a trust e.v maleficio de¬ 
clared in its favor with respect to a part of the stock. But 
it is plain that this claim vitally affected the holders of the 
trustees’ certificates; and hence it could not be heard merely 
upon an answer to the bill; but for this purpose it was nec¬ 
essary that the appellants file either an original bill or a 
cross-bill, and serve upon the holders of the trustees’ cer¬ 
tificates the usual process in such cases. It was only in this 
mode that the appellants could proceed to assert their claims; 
and this was just what the order of the court gave them the 
opportunity to do. And when they refused to avail them¬ 
selves of this privilege, what are we to infer from such re¬ 
fusal? Can there be any doubt but what their object was to 
tie up the stock without giving security, and to circumvent 
the rule which is designed to prevent this result? And 
when a man will not apply for an injunction when he is 
invited to do so by the court, what are we to think of the 
merits of his case? Does he not show, by his unwillingness 
to incur the hazard of giving security, that he has no confi¬ 
dence in his claim? 


2 
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IV. 

As THE APPROPRIATE REMEDY OF THE APPELLANTS AVAS AN 
INJUNCTION, AND AS TIIE RIGHT TO APPLY FOR SUCH AN 
ORDER WAS RESERVED TO THEM, THEY WERE NOT INJURED 
BY THE DECREE. 

The object of the complainant, as disclosed by the bill, 
was to deliver the stock to the New York Trust Company, 
and the object of the appellants was to prevent the stock from 
being sent to New York. Now, where a person makes claim 
against property which is about to be taken from the juris¬ 
diction, what is his appropriate remedy? Why, to take out 
an injunction. If the appellants were given an opportunity 
to apply to the court for the only remedy appropriate under 
the circumstances, what ground of complaint have they? 
They cannot say that they have been prejudiced, if they will 
not adopt the remedy which the law provides for such 
cases. 


V. 

For THE COURT NOT TO HAVE MADE THE DECREE WOULD 
HAVE IMPAIRED THE RIGHTS OF INNOCENT PERSONS AGAINST 
WHOM NO CLAIM WAS MADE. 

It will be noted that the claim of the appellants relates 
to only 26,831 shares of the stock held .by the complainant 
(Bee., p. 22). As to the residue of the stock, the right of 
the certificate holders is not disputed. But it is evident that, 
unless the complainant had been allowed to discharge its 
duty under the voting trust agreement, by delivering the 
stock to the new trustee, the rights of these certificate holders, 
against whom no claim is made, would have been seriously 
impaired. They had deposited their stock with the com¬ 
plainant that they might get the benefit of the voting trust 
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agreement, and if this agreement could not have been car¬ 
ried out according to its terms they certainly would have 
been injured. Courts of equity are always careful that their 
decrees shall not operate to'the prejudice of third persons; 
and it would indeed be a hardship to deprive such persons 
of clear contractual benefits upon the application of parties 
who are not even willing to give security for the damage 
they may do. 

It is accordingly submitted that the court committed no 
error in making the decree, and that the same should be 
affirmed. 

A. S. Worthington, 

John J. Crawford, 

J. K. M. Norton, 

Solicitors for Appellees , Except National 

Savings and Trust Company. 
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